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VIRGINIA REGISTER 

The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. 

The Virginia Register has several functions. The full text of all 
regulations, both as proposed and as finally adopted or changed 
by amendment are required by law to be published in the 
Virginia Register of Regulations. 

In addition, the Virginia Register is a source of other 
information about state government, including all Emergency 
Regulations issued by the Governor, and Executive Orders, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of all public hearings and open meetings of 
state agencies. 

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of proposed action; 
a basis, purpose, impact and summary statement; a notice giving 
the public an opportunity to comment on the proposal, and the 
text of the proposed regulations. 

Under the provisions of the Administrative Process Act, the 
Registrar has the right to publish a summary, rather than the full 
text, of a regulation which is considered to be too lengthy. In 
such case, the full text of the regulation will be available for 
public inspection at the office of the Registrar and at the office 
of the promulgating agency. 

Following publication of the proposal in the Virginia Register, 
sixty days must elapse before the agency may take action on the 
proposal. 

During this time, the Governor and the General Assembly will 
review the proposed regulations. The Governor will transmit his 
comments on the regulations to the Registrar and the agency and 
such comments will be published in the Virginia Register. 

Upon receipt of the Governor's comment on a proposed 
regulation, the agency (i) may adopt the proposed regulation, if 
the Governor has no objection to the regulation; (ii) may modify 
and adopt the proposed regulation after considering and 
incorporating the Governor's suggestions, or (iii) may adopt the 
regulation without changes despite the Governor's 
recommendations for change. 

The appropriate standing committee of each branch of the 
General Assembly may meet during the promulgation or final 
adoption process and file an objection with the Virginia Registrar 
and the promulgating agency. The objection will be published in 
the Virginia Register. Within twenty-one days after receipt by the 
agency of a legislative objection, the agency shall file a response 
with the Registrar, the objecting legislative Committee, and the 
Governor 

When final action is taken, the promulgating agency must again 
publish the text of the regulation, as adopted, highlighting and 
explaining any substantial changes in the final regulation. A 
thirty-day final adoption period will commence upon publication in 
the Virginia Register. 

The Governor will review the final regulation during this time 
and if he objects, forward his objection to the Registrar and the 
agency. His objection will be published in the Virginia Register. If 
the Governor finds that changes made to the proposed regulation 
are substantial, he may suspend the regulatory process for thirty 
days and require the agency to solicit additional public comment 
on the substantial changes. 

A regulation becomes effective at the conclusion of this 
thirty-day final adoption period, or at any other later date 
specified by the promulgating agency, unless (i) a legislative 
objection has been filed, in which event the regulation, unless 
withdrawn, becomes effective on the date specified, which shall 

be after the expiration of the twenty-one day extension period; or 
(ii) the Governor exercises his authority to suspend the regulatory 
process for solicitation of additional public comment, in which 
event the regulation, unless withdrawn, becomes effective on the 
date specified which date shall be after the expiration of the 
period for which the Governor has suspended the regulatory 
process. 

Proposed action on regulations may be withdrawn by the 
promulgating agency at any time before the regulation becomes 
finaL 

EMERGENCY REGULATIONS 

If an agency determines that an emergency situation exists, it 
then requests the Governor to issue an emergency regulation. The 
emergency regulation becomes operative upon its adoption and 
filing with the Registrar of Regulations, unless a later date is 
specified. Emergency regulations are limited in time and cannot 
exceed a twelve-months duration. The emergency regulations will 
be published as quickly as possible in the Virginia Register. 

During the time the emergency status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures (See "Adoption, Amendment, and Repeal of 
Regulations," above). If the agency does not choose to adopt the 
regulations, the emergency status ends when the prescribed time 
limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through 
9-6.14:9) of the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 1:3 VA.R. 75·77 November 12, 1984 refers to Volume 1, 
Issue 3, pages 75 through 77 of the Virginia Register issued on 
November 12, 1984. 

"The Virginia Register of Regulations" (USPS-001831) is 
published bi-weekly, except four times in January, April, July and 
October for $100 per year by the Virginia Code Commission, 
General Assembly Building, Capitol Square, Richmond, Virginia 
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid 
at Richmond, Virginia. POSTMASTER: Send address changes to 
the Virginia Register of Regulations, 910 Capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of 
Virginia. Individual copies are available for $4 each from the 
Registrar of Regulations. 

Members Qf the Virginia Code Commission: Joseph v. Gartlan, 
Jr. , Chairman, W. Tayloe Murphy, Jr., Vice Chairman; Russell 
M. Carneal; Bernard S. Cohen; Gail S. Marshall; E. M. Miller, 
Jr.; Theodore V. Morrison, Jr.; William F. Parkerson, Jr.; 
Jackson E. Reasor, Jr. 

Staff .Q! the Virginia Register: Joan W. Smith, Registrar of 
Regulations; Ann M. Brown, Deputy Registrar of Regulations. 



VIRGINIA REGISTER OF REGULATIONS 

PUBLICATION QEADLINES AND SCHEDULES 

July 1992 through September 1993 

MATERIAL SUBMITTED BY PUBLICATION DATE 
Noon Wednesday 

Volume 8 - 1992 

June 24 July 13 
July 8 July 27 
July 22 Aug. 10 
Aug. 5 Aug. 24 
Aug. 19 Sept. 7 
Sept. 2 Sept. 21 
Final Index - Volume 8 

Volume 9 - 1992-93 

Sept. 16 Oct. 5 
Sept. 30 Oct. 19 
Oct. 14 Nov. 2 
Oct. 28 Nov. 16 
Nov. 11 Nov. 30 
Nov. 25 Dec. 14 
Dec. 9 Dec. 28 
Index 1 - Volume 9 

Dec. 23 Jan. 11, 1993 
Jan. 6 Jan 25 
Jan. 20 Feb. 8 
Feb. 3 Feb. 22 
Feb. 17 Mar. 8 
Mar. 3 Mar. 22 
Mar. 17 Apr. 5 
Index 2 - Volume 9 

Mar. 31 Apr. 19 
Apr. 14 May 3 
Apr. 28 May 17 
May 12 May 31 
May 26 June 14 
June 9 June 28 
Index 3 - Volume 9 

Jun. 23 July 12 
July 7 July 26 
July 21 Aug. 9 
Aug. 4 Aug. 23 
Aug. 18 Sept. 6 
Sept. 1 Sept. 20 
Final Index - Volume 9 



TABLE OF CONTENTS 

NOTICES OF INTENDED REGULATORY 
ACTION 

Notices of Intent ............................................................. 259 

PROPOSED REGULATIONS 

DEPARTMENT OF COMMERCE 

Asbestos Licensing Regulations (Repealed). (VR 
190-05-1) ............................................................................ 270 

Asbestos Licensing Regulations. (VR 190-05-1:1) ........ 270 

DEPARTMENT OF MEDICAL ASSISTANCE 
SERVICES (BOARD OF) 

Managed Care: "MEDALLION" Regulations. (VR 
460-04-8.14) ....................................................................... 270 

FINAL REGULATIONS 

DEPARTMENT OF AIR POLLUTION CONTROL 
(STATE BOARD OF) 

Regulations for the Control and Abatement of Air 
Pollution - Emission Standards for Petroleum Liquid 
Storage and Transfer Operations. (VR 120-01) .......... 277 

Regulations for the Control and Abatement of Air 
Pollution - New and Modified Stationary Sources. 
(VR 120-01) ...................................................................... 289 

DEPARTMENT OF COMMERCE 

Regulations Governing Employment Agencies 
(Repealed). (VR 190-01-1) ............................................. 337 

Regulations Governing Employment Agencies. (VR 
190-01-1:1) ......................................................................... 337 

DEPARTMENT OF MEDICAL ASSISTANCE 
SERVICES (BOARD OF) 

State Plan for Medical Assistance Relating to 
Disproportionate Share Adjustment Payments for 
State Teaching Hospitals. 

Methods and Standards for Establishing 
Payment Rates-Inpatient Hospital Care. (VR 
460-02-4.1910) ............................................................ 345 

Vol. 9, Issue 3 

EMERGENCY REGULATIONS 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

Board for Architects, Professional Engineers, Land 
Surveyors and Landscape Architects Rules and Regulations. 
(VR 130-01-2) ................................................................... 352 

DEPARTMENT OF MEDICAL ASSISTANCE 
SERVICES (BOARD OF) 

Client Appeals Regulations. (VR 460-04-8.7) ............... 373 

STATE CORPORATION COMMISSION 

ORDERS 

Investigation Into the Promulgation of Standards 
and Regulations for Energy Allocation Equipment. 
(PUE920067) .................................................................... 382 

PROPOSED REGULATIONS 

Securities Act Rule. . ....................................................... 383 

FINAL REGULATIONS 

Promulation of Rules. (SEC920008) ............................. 387 

GOVERNOR 

EXECUTIVE ORDERS 

Hotline for State Employees to report Fraud, Waste, 
or Abuse. (57-92) ............................................................ 397 

257 

GOVERNOR'S COMMENTS 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT 

Virginia Certification Standards for Building and 
Amusement Device Inspectors, Blasters and 
Tradesmen. (VR 394-01-02) ........................................... 397 

Virginia Amusement Device Regulations/1990. (VR 
394-01-04) ·········································································· 397 

Virginia Statewide Fire Prevention Code/1990. (VR 
394-01-06) .......................................................................... 397 

Virginia Uniform Statewide Building Code, Volume I 
- New Construction Code/1990. (VR 394-01-21) .......... 398 

Virginia Uniform Statewide Building Code, Volume 

Monday, November 2, 1992 



Table of Contents 

II - Building Maintenance Code/!990. (VR 394-01-22) 398 

LEGISLATIVE 

HJR 244: Joint Subcommittee on Enhancing End-use 
Recycling Markets. . ........................................................ 399 

SJR 505: Joint Subcommittee to Study Land 
Transfers in the Shenandoah National Park. . ............ 403 

HJR 47: Joint Subcommittee Studying the Increased 
Mortality Rate and the Increased Rate of Certain 
Types of Cancer among Firefighters. . ......................... 404 

SJR !04: Joint Subcommittee to Study Cost-Effective 
Measures to Enable Virginia to Comply with the 
1990 Clean Air Act. ........................................................ 405 

Martin Luther King, Jr., Memorial Commission. . ...... 406 

Commission on Early Childhood and Child Day Care 
Programs. . ........................................................................ 407 

HJR 361: Joint Subcommittee Studying the 
Imposition of Business License Tax on Nonprofit 
Hospitals, Colleges, and Universities. . .......................... 408 

HB 896: Water Loss Resulting from Deep Coal 
Mining ............................................................................... 409 

HJR 71: A.L. Philpott Southside Economic 
Development Commission .............................................. 412 

HJR 205: Joint Subcommittee Studying the 
Possibility of Having Public and Private Employees 
Temporarily Switch Workplaces ................................... 414 

SB 506: Essential Services Panel. ................................. 417 

GENERAL NOTICES/ERRATA 

UNIVERSITY OF VIRGINIA 

Institute ol Law, Psychiatry & Public Policy 

The Sixteenth Annual Symposium on Mental Health 
and the Law. . .................................................................. 419 

VIRGINIA CODE COMMISSION 

NOTICE TO STATE AGENCIES 

Notice of mailing address. . ........................................... 419 

Forms for filing material on dates for publication ... 419 

CALENDAR OF EVENTS 

EXECUTIVE 

Open Meetings and Public Hearings ............................ 420 

LEGISLATIVE 

Open Meetings and Public Hearings ............................ 436 

CHRONOLOGICAL LIST 

Open Meetings ................................................................. 438 

Public Hearings ............................................................... 439 

Virginia Register of Regulations 

258 



NOTICES OF INTENDED REGULATORY ACTION 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (BOARD OF) 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agencys' 
public participation guidelines that the Board of 
Agriculture and Consumer Services intends to consider 
promulgating regulations entitled: VR 115-04-28. 
Regu\a:h.i.mS Governing the Oxygenation of Gasoline. The 
purpose of the proposed action is to adopt a regulation to 
supersede a recommended emergency regulation adopted 
by the Board of Agriculture and Consumer Services on 
September 30, 1992, governing oxygenation of gasoline. 

Statutory Authority: §§ 59.1-153 and 59.1-156 of the Code of 
Virginia. 

Written comments may be submitted until December 4, 
1992. 

Contact: J. Alan Rogers, Program Manager, Office of 
Weights and Measures, P.O. Box ll63, Room 402, 
Richmond, VA 23209, telephone (804) 786-2476. 

STATE AIR POLLUTION CONTROL BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Air Pollution 
Control Board intends to consider amending regulations 
entitled: VR 120-01. Regulations lor the Control and 
Abatement of Air Pollution-Incorporating Requirements 
oi Title V oi the Clean Air Act. The purpose of the 
proposed action is to amend § 120-08-04 to incorporate the 
requirements of Title V of the Clean Air Act as amended 
in November 1990. 

Public meeting: A public meeting will be held by the 
Department in House Committee Room One, State Capitol 
Building, Richmond, Virginia, at 10 a.m. on November 18, 
1992, to discuss the intended action. Unlike a public 
hearing, which is intended only to receive testimony, this 
meeting is being held to discuss and exchange ideas and 
information relative to regulation development. 

Ad hoc advisory group: The Department will form an ad 
hoc advisory group to assist in the development of the 
regulation. If you desire to be on the group, notify the 
agency contact in writing by close of business October 21, 
1992, and provide your name, address, phone number and 

Vol. 9, Issue 3 

the organization you represent (if any). Facsimile copies 
will be accepted only if followed by receipt of the original 
within three business days. Notification of the composition 
of the ad hoc advisory group will be sent to all applicants 
by November 4, 1992. If you are selected to be on the 
group, you are encouraged to attend the public meeting 
mentioned above and any subsequent meetings that may 
be needed to develop the draft regulation. The primary 
function of the group is to develop recommended 
regulation amendments for Department consideration 
through the collaborative approach of regulatory 
negotiation and consensus. 

Federal statutory requirements: Title V of the Clean Air 
Act (the Act) as amended November 1990 provides a 
mechanism to implement the various requirements under 
the other titles in the Act through the issuance of 
operating permits. Under this title, the U.S. Environmental 
Protection Agency (EPA) is required to develop 
regulations with specific operating permit requirements. 
The federal regulations ( 40 CFR Part 70) were 
promulgated in final form on July 21, 1992. The states are 
required, in turn, to develop operating permit programs 
that meet the requirements specified in EPA's regulations. 
These programs are due to EPA for review by November 
15, 1993. 

The operating permits issued under this program should 
enhance the ability of EPA, the states, and citizens to 
enforce the requirements of the Act; clarify for the 
permitted sources exactly which air quality requirements 
apply; and also aid in implementing the Act by providing 
states with permit fees to support their programs. 

A permit sets out for both the Department and the owner 
the regulatory requirements appropriate to that source's 
operation. The benefits are that the operator or owner 
knows what requirements must be fulfilled and the 
Department has an agreement with the owner through the 
permit that these requirements will be carried out. It 
enables the Department to more efficiently and effectively 
carry out its source surveillance activities while providing 
a clear mandate for each source on what its responsibility 
entails. An operating permit inclusive of all requirements 
pertaining to the source ensures that the owner of the 
source is fully informed of all applicable state and federal 
regulations. The operating permit program provides that 
both the Department and the owner conduct a periodic 
review of polluting activities to ensure that effective 
emission reductions are taking place. 
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At all facilities, operating conditions change over time, 
new technologies become available, and new regulatory 
requirements are developed that may necessarily change 
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Notices of Intended Regulatory Action 

original permit conditions. Operating permits provide a 
mechanism to adapt to these changing conditions. 

Owners of sources subject to compliance programs through 
new regulatory initiatives or other air quality planning 
requirements must sign a consent order which is, in effect, 
an agreement between the Department and the owner for 
the source to meet those initiatives or requirements. An 
operating permit program supplants the use of consent 
orders under these conditions and removes the negative 
connotation that comes with signed consent orders. Consent 
orders are generally used after a facility has been found 
in violation of the regulations when the Department needs 
an enforceable administrative mechanism to ensure that 
the facility's operation will change to avoid a violation in 
the future. 

Current federal policy allows the use of emissions trading 
activities by sources to meet emission standards in a more 
cost effective manner. These activities include bubbling, 
netting, offsetting and banking. The operating permit 
provides a mechanism for implementing and enforcing 
emissions trading activities, provided EPA policy or a state 
generic policy, as appropriate, is followed. Currently these 
activities are enforced using consent orders which, as 
explained above, have a negative connotation. 

An operating permit provides the mechanism for the 
Department to assess any facility's compliance with the air 
quality standards and regulations that provide a basis to 
protect human health and the environment. The permit 
provides a direct enforcement mechanism for the 
Department to determine a facility's compliance whereas 
the enforcement of the standards and regulations without 
the permit is more difficult because specific conditions for 
the individual facility have not been derived from those 
standards and regulations. 

The public participation requirements of the operating 
permit program provide an opportunity for citizens to 
review and to provide comments about the compliance 
performance of facilities emitting air pollutants along with 
the Department. 

The 1990 amendments create a major change to the 
approach taken by the U.S. Congress in previous 
promulgations of the Act. Title V of the Act requires the 
states to develop operating permit programs to cover all 
stationary sources defined as major by the Act. Permits 
issued under these programs must set out standards and 
conditions that cover all the applicable requirements of 
the Act for each emission unit at each individual 
stationary source. 

Section 502 (a) requires that the following sources be 
covered under the provisions of any Title V program: 

l. Affected sources as defined under the acid 
deposition provisions of Title IV of the Act. 

2. Major sources, defined as follows: 

a. any source of air pollutants with the potential to 
emit 100 tons per year (tpy) or more of any 
pollutant; 

b. in nonattainment areas designated as serious, any 
source emitting 50 tpy or more (in Virginia, the 
northern Virginia area is designated serious for 
ozone); for severe or extreme nonattainment areas, 
sources emitting 25 and 10 tpy, respectively; and 

c. any source with the potential to emit 10 tpy of 
any hazardous air pollutant or 25 tpy of any 
combination of hazardous air pollutants regulated 
under section 112. 

3. Any other source, including an area source, subject 
to a hazardous air pollutant standard under section 
ll2. 

4. Any source subject to new source performance 
standards under section lll. 

5. Any source required to have a preconstruction 
review permit pursuant to the requirements of the 
PSD program under Title I, part C or the 
nonattainment area new source review program under 
Title I, part D. 

6. Any other stationary source in a category that EPA 
designates in whole or in part by regulation, after 
notice and comment. 

Section 502 (b) sets out the mtmmum elements that must 
be included in each program, as follows: 

l. Requirements for permit applications, including 
standard application forms, compliance plans and 
criteria for determining the completeness of 
applications. 

2. Monitoring and reporting requirements. 

3. A permit fee system. 

4. Provisions for adequate personnel and funding to 
administer the program. 

5. Authority to issue permits and assure that each 
permitted source complies with applicable 
requirements under the Act. 

6. Authority to issue permits for a fixed term, not to 
exceed five years. 

7. Authority to assure that permits incorporate 
emission limitations in an applicable implementation 
plan. 

8. Authority to terminate, modify, or revoke and 
reissue permits for cause, which is not further 
defined, and a requirement to reopen permits in 

Virginia Register of Regulations 

260 



Notices of Intended Regulatory Action 

certain circumstances. 

9. Authority to enforce permits, permit lees, and the 
requirement to obtain a permit, including civil penalty 
authority in a maximum amount of not less than 
$10,000 per day, and appropriate criminal penalties. 

10. Authority to assure that no permit will be issued if 
EPA objects to its issuance in a timely fashion. 

11. Procedures for (a) expeditiously determining when 
applications are complete, (b) processing applications, 
(c) public notice, including offering an opportunity for 
public comment, and a hearing on applications, (d) 
expeditious review of permit actions, and (e) state 
court review of the final permit action. 

12 Authority and procedures to provide that the 
permitting authority's failure to act on a permit or 
renewal application within the deadlines specified in 
the Act shall be treated as a final permit action solely 
to allow judicial review by the applicant or anyone 
also who participated in the public comment process 
to compel action on the application. 

13. Authority and procedures to make available to the 
public any permit application, compliance plan, permit 
emissions or monitoring report, and compliance report 
or certification, subject to the confidentiality provisions 
of section 114(c) of the Act; the contents of the 
permit itself are not entitled to confidentiality 
protection. 

14. Provisions to allow operational flexibility at the 
permitted facility. 

Section 503 (b) requires that applicants shall submit with 
the permit application a compliance plan describing how 
the source will comply with all applicable requirements of 
the Act. The compliance plan must include a schedule of 
compliance and a schedule under which the permittee will 
submit progress reports to the permitting authority no less 
frequently than every six months. The permittee must also 
certify that the facility is in compliance with any 
applicable requirements of the permit no less frequently 
than annually. The permittee must also promptly report 
any deviations from permit requirements to the permitting 
authority. 

Section 503 (d) specifies that a source's failure to have an 
operating permit shall not be a violation of the Act if the 
source owner submitted a timely and complete application 
for a permit and if he submitted other information 
required or requested to process the application in a 
timely fashion. 

Section 503 (e) requires that a copy of each permit 
application, compliance plan (including the schedule of 
compliance), emissions or compliance monitoring report, 
certification, and each permit issued under this title, shall 
be available to the public. Any information that is 
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required of an applicant to submit and which is entitled to 
protection from disclosure under section 114 (c) of the Act 
can be submitted separately. 

Section 504 specifies what is to be included in each 
operating permit issued under this program. Section 504 
(a) requires that each permit shall include enforceable 
emiSSIOn limitations and standards, a schedule of 
compliance, a requirement that the permittee submit to 
the permitting authority, no less often than every six 
months, the results of any required monitoring, and such 
other conditions as are necessary to assure compliance 
with applicable requirements, including the requirements 
of any state implementation plan. 

Section 504 (b) indicates that the EPA administrator may 
prescribe, by rule, procedures and methods for 
determining compliance and for monitoring and analysis of 
pollutants regulated by the Act. Continuous emissions 
monitoring need not be required if alternative methods are 
available that provide sufficiently reliable and timely 
information for determining compliance. 

Section 504 (c) requires that each permit issued under the 
program shall set forth inspection, entry, monitoring, 
compliance certification, and reporting requirements to 
assure compliance with the permit terms and conditions. 
Such monitoring and reporting requirements shall conform 
to applicable regulations issued under 504 (b). Any report 
required to be submitted by a permit issued to a 
corporation shall be signed by a responsible corporate 
official, who shall certify its accuracy. 

Section 504 (d) allows the state permitting authority to 
issue a general permit covering numerous similar sources 
after notice and opportunity for public hearing. Any 
general permit shall comply with all program 
requirements. Any source governed by a general permit 
regulation must still file an application under this program. 
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Section 504 (e) allows the state permitting authority to 
issue a single permit authorizing emissions from similar 
operations at multiple temporary locations. No such permit 
shall be issued unless it includes conditions that will 
assure compliance with all the requirements of the Act at 
all authorized locations, including, but not limited to, 
ambient standards and compliance with any applicable 
increment or visibility requirements under the Act. Any 
such permit shall in addition require the owner or 
operator to notify the permitting authority in advance of 
each change in location. 

Section 504 (f) provides a permit shield for permittees. 
This section specifies that compliance with a permit issued 
in accordance with Title V shall be deemed in compliance 
with Section 502, or with the program. And unless 
otherwise provided by the EPA administrator and by rule, 
the permit may also provide that compliance with the 
permit shall be deemed compliance with other applicable 
provisions of the Act that relate to the permitiee, if: 
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I. the permit includes the applicable requirements of 
those provisions, or 

2. the permitting authority in acting on the permit 
application makes a determination relating to the 
permittee that such other provisions (which shall be 
referred to in such determination) are not applicable 
and the permit includes the determination or a 
concise summary thereof. 

Section 503 (c) specifies that all sources required to be 
permitted under a Title V program are required to submit 
an application within 12 months after the date EPA 
approves the state's program. The state permitting 
authority may specify an earlier date for submitting 
applications. The state permitting authority must establish 
a phased schedule for acting on permit applications 
submitted within the first full year after program approval, 
and must act on at least one-third of the permits each 
year over a period not to exceed three years after 
approval of the program. After acting on the initial 
application, the permitting authority must issue or deny a 
complete application within 18 months after receiving that 
application. 

Section 505 (a) requires the state permitting authority to 
send EPA a copy of each permit application and each 
permit proposed to be issued. For each permit application 
or proposed permit sent to EPA, Section 505 (a) also 
requires the permitting authority to notify all states whose 
air quality may be affected and that are contiguous to the 
state in which the emission originates, or that are within 
50 miles of the source. This notice must provide an 
opportunity for these affected states to submit written 
recommendations respecting the issuance of the permit 
and its terms and conditions. Section 505 (b) provides for 
EPA objections to any permit which contains provisions 
that are not in compliance with the requirements of the 
Act or with the applicable State Implementation Plan. This 
section also provides that any person may petition the 
EPA administrator within 60 days after the expiration of 
the 45~day review period, if no objections were submitted 
by the EPA administrator. Furthermore the state 
permitting authority may not issue the permit if the EPA 
administrator objects to its issuance unless the permit is 
revised to meet the objection. If the state permitting 
authority fails to revise and submit the permit, EPA must 
issue or deny the permit in accordance with the 
requirements of Title V. Under section 505 (d), the permit 
program submitted by the state may not have to meet 
these requirements for sources other than major sources 
covered by the program. Section 505 (e) allows the EPA 
administrator to terminate, modify, or revoke and reissue 
an operating permit issued under a state's program, if he 
finds that cause exists for such action. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until November 20, 
1992, to Director of Program Development, Department of 
Air Pollution Control, P. 0. Box 10089, Richmond, VA 

23240. 

Contact: Nancy S. Saylor, Policy Analyst, Division of 
Program Development, Department of Air Pollution 
Control, P.O. Box 10089, Richmond, VA 23240, telephone 
(804) 786-1249. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Air Pollution 
Control Board intends to consider amending regulations 
entitled: VR 120-01. Regulations for the Control and 
Abatement of Air Pollution-Permit Fee Requirements. 
The purpose of the proposed action is to develop a 
regulation to meet the permit fee requirements of Title V 
of the Clean Air Act and of § 10.1-1322 of the Code of 
Virginia. 

Public meeting: A public meeting will be held by the 
Department in House Committee Room One, State Capitol 
Building, Richmond, Virginia, at 10 a.m. on November 19, 
1992, to discuss the intended action. Unlike a public 
hearing, which is intended only to receive testimony, this 
meeting is being held to discuss and exchange ideas and 
information relative to regulation development. 

Ad hoc advisory group: The Department will form an ad 
hoc advisory group to assist in the development of the 
regulation. If you desire to be on the group, notify the 
agency contact in writing by close of business October 21, 
1992, and provide your name, address, phone number and 
the organization you represent (if any). Facsimile copies 
will be accepted only if followed by receipt of the original 
within three business days. Notification of the composition 
of the ad hoc advisory group will be sent to all applicants 
by November 4, 1992. If you are selected to be on the 
group, you are encouraged to attend the public meeting 
mentioned above and any subsequent meetings that may 
be needed to deveiop the draii reguiation. The primary 
function of the group is to develop recommended 
regulation amendments for Department consideration 
through the collaborative approach of regulatory 
negotiation and consensus. 

Federal and state statutory requirements. Title V of the 
Clean Air Act (the Act) as amended November 1990 
provides a mechanism to implement the various 
requirements under the other titles in the Act through the 
issuance of operating permits. Under this title, the U.S. 
Environmental Protection Agency (EPA) is required to 
develop regulations with specific operating permit 
requirements. The federal regulations ( 40 CFR Part 70) 
were promulgated in final form on July 21, 1992. The 
states are required, in turn, to develop operating permit 
programs that meet the requirements specified in EPA's 
regulations. These programs are due to EPA for review by 
November 15, 1993. 

One of the requirements of Title V is for states to develop 
permit fee programs to use in funding the costs of 

Virginia Register of Regulations 

262 



Notices of Intended Regulatory Action 

developing, implementing and enforcing the other 
requirements of Title V. The permit fees obtained should 
fund the resources necessary for states to carry out their 
programs. The basis of the required permit fees is a 
charge per ton of emissions of regulated pollutants emitted 
by stationary sources covered under Title V. While the 
permit fee program provides a benefit to state agencies, 
the program also provides other benefits related to air 
quality. Permit fees charged for emissions may provide an 
incentive to stationary sources to keep their emissions as 
low as possible. The charging of permit fees also more 
directly allows the costs of the air quality programs to be 
paid for by those who create the pollution, rather than 
indirectly through the state taxation system. 

The 1990 amendments create a major change to the 
approach taken by the U.S. Congress in previous 
promulgations of the Act. Title V of the Act requires the 
states to develop operating permit programs to cover all 
stationary sources defined as major by the Act. Permits 
issued under these programs must set out standards and 
conditions that cover all the applicable requirements of 
the Act for each emission unit at each individual 
stationary source. In addition to requiring that states 
develop operating permit programs, Congress is also 
requiring that states develop permit fee programs to pay 
for the cost of the programs. 

Section 502 (b)(3) sets out the minimum elements that 
must be included in each permit fee program. The owner 
or operator of all sources subject to the requirement to 
obtain a permit must pay an annual fee, or the equivalent 
over some other period, sufficient to cover all reasonable 
(direct and indirect) costs required to develop and 
administer the permit program requirements of Title V, 
including the costs of the small business technical 
assistance program. Section 502 (b)(3) (A) specifies what is 
meant by reasonable costs, as follows: 

1. Reviewing and acting upon any application for a 
permit. 

2. Implementing and enforcing the terms and 
conditions of the permit, but not including any court 
costs or other costs associated with any enforcement 
action. 

3. Emissions and ambient monitoring. 

4. Preparing generally applicable regulations or 
guidance. 

5. Modeling, analyses, and demonstrations. 

6. Preparing inventories and tracking emissions. 

Section 502 (b)(3)(B) specifies the requirements for the 
total amount of fees to be collected by the state 
permitting authority, as follows: 

1. The state must demonstrate tha~ except as 
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otherwise provided, the program will collect in the 
aggregate from all sources subject to the program an 
amount not less than $25 per ton of each regulated 
pollutant, or such other amount as the EPA 
administrator may determine adequately reflects the 
reasonable costs of the permit program. 

2. "Regulated pollutant" means (a) a volatile organic 
compound; (b) each pollutant regulated under Section 
Ill or 112 of the Act; and (c) each pollutant for 
which a national primary ambient air quality standard 
has been promulgated (except carbon monoxide). 

3. In determining the amount to be collected, the 
permitting authority is not required to include any 
amount of regulated pollutant emitted by any source 
in excess of 4,000 tons per year of that pollutant. 

4. The requirements of paragraph l above will not 
apply if the permitting authority can demonstrate that 
collecting an amount less than $25 per ton of each 
regulated pollutant will meet the requirements of 502 
(b)(3)(A). 

5. The fee calculated under paragraph I above shall 
be increased consistent with the need to cover the 
reasonable costs authorized by 502 (b) (3)(A) in each 
year beginning after the year of the enactment of the 
Act by the percentage, if any, by which the Consumer 
Price Index for the most recent calendar year ending 
before the beginning of such year exceeds the 
Consumer Price Index for the calendar year 1989. 

Section 502 (b) (3) (C) specifies the requirements of a 
permit fee program if the EPA administrator finds that 
the fee provisions of a state program are inadequate or if 
the Title V operating permit program itself is inadequate 
and EPA has to administer the fee program itself. 

Section 507 (f) concerning fees and the Small Business 
Technical Assistance Program specifies that the state may 
reduce any fee required under Title V to take into 
account the financial resources of small business stationary 
sources. 

Section 408 (c)(4) of Title IV concerning sources of acid 
deposition states that Phase I affected units shall not be 
required to pay permit fees during the years 1995 through 
1999. 

The Department has the statutory authority under state 
law to develop a Title V permit fee program. Section 
10.1-1322 of the Air Pollution Control Law of Virginia 
specifies the supplementary requirements for developing 
the Title V fee program in Virginia. 

Section 10.1-1322 B specifies that the board may require 
the payment and collection of annual permit program fees 
for air pollution sources. The law directs that the fees 
must be based on actual emissions of each regulated 
pollutant as defined in Section 502 of the Ac~ in tons per 
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year. The law stipulates that the regulation cannot charge 
for emissions in excess of 4,000 tons per year of each 
pollutant for each source. The law restricts the program to 
obtaining a base year amount of $25 per ton, using 1990 
as the base year. It does allow annual adjustments of this 
amount using the Consumer Price Index, as directed in 
Section 502 (b) (3) (B). The fees obtained are to 
approximate the direct and indirect costs of the program 
as directed in Section 502 (b)(3)(A). 

When adopting regulations for these fees, the board is 
directed to take into account permit fees charged in 
neighboring states so that existing or prospective industry 
in Virginia will not be placed at an economic 
disadvantage. 

Statutory Authority: §§ 10.1·1308 and 10.1-1322 of the Code 
of Virginia. 

Written comments may be submitted until November 20, 
1992, to Director of Program Development, Department of 
Air Pollution Control, P. 0. Box 10089, Richmond, VA 
23240. 

Contact: Kathleen Sands, Policy Analyst, Division of 
Program Development, Department of Air Pollution 
Control, P. 0. Box 10089, Richmond, VA 23240, telephone 
225-2722. 

BOARD FOR COSMETOLOGY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for 
Cosmetology intends to consider promulgating regulations 
entitled: Virginia Board for Cosmetology Esthetician/Skin 
Care Regulations. The purpose of the proposed action is 
to regulate the practice of invasive skin care performed 
by estheticians who administer cosmetic treatments. 

Statutory Authority: § 54.1-1202 of the Code of Virginia. 

Written comments may be submitted until December 5, 
1992. 

Contact: Demetra Kontos, Assistant Director, Cosmetology 
Board, Department of Commerce, 3600 W. Broad St., 5th 
Floor, Richmond, VA 23230, telephone (804) 367-8509. 

BOARD OF DENTISTRY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Dentistry 
intends to consider amending regulations entitled: VR 
255-01-1- Board ol Dentistry Regulations. The purpose of 
the proposed action is to consider the following 

amendments: 

I. The Public Participation Guidelines - § 1.2 D. 

2. Certification of dental assistants for Schedule VI 
topical medicinal agents - §§ 1.4 M and 5.4 1 
(Emergency Regulation). 

3. Reinstatement Fees and Procedures - § 1.3 D. 

4. Reinstatement procedure following suspension or 
revocation of license and fee. 

5. Licensure examinations - grace period for licensure 
-§2.2AandB. 

6. Reciprocal licensure for dentists - § 2.3 A. 

7. Endorsement for dentists. 

8. Clarification of § 3.1 A 2 regarding educational 
requirements to administer general anesthesia. 

9. Requirement for dentists to keep all insurance 
claim forms - § 4.1 B 6. 

10. Regulation of dental hygiene, except level of 
supervision. 

II. Controlled use of trade names. 

12. Advertisement, claiming to be a specialist - § 4.4 F 
4. 

13. Develop Continuing Education requirements for 
dentists and dental hygientists. 

14. Other minor clarifications and nonsubstantive 
changes. 

Virginia Board of Dentistry Regulatory - Legislative 
Committee will meet on November 21, 1992, to discuss and 
recommend changes to the regulation of dentistry and 
dental hygiene. 

Statutory Authority: §§ 54.1-2700 through 54.1-2728 of the 
Code of Virginia. 

Written comments may be submitted until November 17, 
1992. 

Contact: Nancy Taylor Feldman, Executive Director, 1601 
Rolling Hills Drive, Richmond, Virginia 23229-5005, 
telephone (804) 662-9906. 

BOARD FOR GEOLOGY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
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public participation guidelines that the Board for Geology 
intends to consider amending regulations entitled: VR 
335-01-2. Rules and Regulations of the Board for Geology. 
The purpose of the proposed action is to review regulatory 
content and fees. 

Statutory Authority: §§ 54.1-1400 through 54.1-1405 of the 
Code of Virginia. 

Written comments may be submitted until November 20, 
1992. 

Contact: Nelle P. Hotchkiss, Assistant Director, Virginia 
Department of Commerce, 3600 West Broad Street, 
Richmond, VA 23230, telephone (804) 367-8595. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
Virginia State Medical Facilities Plan. The purpose of 
the proposed action is to revise the State Medical 
Facilities Plan to provide guidance for assessing the public 
need for projects subject to review according to the 1992 
amendments to the Certificate of Public Need Law. 

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq. of the 
Code of Virginia. 

Written comments may be submitted until November 19, 
1992. 

Contact: Paul E. Parker, Director, Virginia Department of 
Health, Division of Resources Development, 1500 East 
Main Street, Suite 105, Richmond, VA 23219, telephone 
(804) 786-7463. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
Virginia Medical Care Facilities Certificate of Public 
Need (COPN) Rules and Regulations. The purpose of the 
proposed action is to amend the existing certificate of 
public need regulations to be consistent with the 1992 
amendments to the COPN law. 

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq. of the 
Code of Virginia. 

Written comments may be submitted until November 19, 
1992. 

Contact: Wendy V. Brown, Project Review Manager, 
Virginia Department of Health, Division of Resources 
Development, 1500 East Main Street, Suite 105, Richmond, 
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VA 23219, telephone (804) 786-7463. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled 
VR 355-28-100. Regulations for Disease Reporting and 
Control. The purpose of the proposed action is to amend 
the regulations to make childhood lead poisoning 
reportable and to change the confidential morbidity report 
form. 

Statutory Authority: §§ 32.1-12 and 32.1-35 through 32.1-38 
of the Code of Virginia. 

Written comments may be submitted until December 2, 
1992. 

Contact: Diane Woolard, M.P.H., Senior Epidemiologist, 
Virginia Department of Health, Office of Epidemiology, 
1500 East Main Street, Room 113, P.O. Box 2448, 
Richmond, VA 23219, telephone (804) 786-6261. 

BOARD FOR HEARING AID SPECIALISTS 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for Hearing 
Aid Specialists intends to consider amending regulations 
entitled VR 375-01-02. Board for Hearing Aid Specialists 
Rules and Regulations. . The purpose of the proposed 
action is to solicit public comment on all existing 
regulations as to the assessment of their effectiveness, 
clarity and simplicity. Specifically to (i) clarify § 54.1-1505 
A of the Code of Virginia as to a "reasonable charge" for 
services provided by the hearing aid specialists, and (ii) 
clarify and simplify § 4.10 I f of the Board's regulations 
as to the use of the terminology used in this section to 
avoid confusion among the users of the services being 
offered. 
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Statutory Authority: § 54.1-201 of the Code of Virginia. 

Written comments may be submitted until December 4, 
1992. 

Contact: Geralde W. Morgan, Administrator, 3600 West 
Broad Street, Richmond, VA 23230-4917, telephone (804) 
367-8543. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
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and Community Development intends to consider amending 
regulations entitled: VR 394·01·4. Virginia Amusement 
Device Regulations/1990. The purpose of the proposed 
action is to receive public input prior to developing 
regulations for Bungee Jumping as part of the Amusement 
Device Regulations. 

Statutory Authority: § 36-98.3 of the Code of Virginia. 

Written comments may be submitted until November 13, 
1992. 

Contact: Carolyn Williams, Building Code Supervisor, The 
Jackson Center, 501 North 2nd St., Richmond, VA 
23219-1321, telephone (804) 371-7170. 

DEPARTMENT OF LABOR AND INDUSTRY 

Apprenticeship Council 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Apprenticeship 
Council intends to consider amending regulations entitled: 
VR 425·01·26. Regulations Governing the Administration 
of Apprenticeship Programs in the Commonwealth of 
Virginia. The purpose of the proposed action is to 
establish regulations on the numeric ratio of apprentices to 
journeymen on worksites covered by the Davis~Bacon and 
related federal prevailing wage laws. 

The Department of Labor and Industry requests comments 
on the following sample language concerning the numeric 
ratio of apprentices to journeymen. 

I. APPRENTICESHIP RATIO. Effective June I, 1989, 
the mmtmum numeric ratio of apprentices to 
journeymen shall be 1:1 except as noted in (2) of 
these regulations, below; these provisions are 
nonseverable. Individual program sponsors shall 
propose, as part of their apprenticeship standards, a 
ratio of apprentices to journeymen consistent with 
proper supervision, training, safety and continuity of 
employment, applicable provisions in collective 
bargaining agreements, and applicable requirements of 
recognized licensing boards or authorities. 

APPRENTICESHIP RATIO ON DAVIS-BACON 
WORKSITES. Effective July I, 1993, the minimum 
numeric ratio of apprentices to journeymen for 
individual program sponsors and for individual 
contractors signatory to joint and nonjoint 
apprenticeship programs performing work under the 
Davis-Bacon and related federal prevailing wage laws 
shall be worksite-specific and shall be as follows: 

one apprentice to the first journeyman; 
two apprentices to the fist two journeymen; 
two apprentices to the first three journeymen; 

two apprentices to the first four journeymen; and 
one additional apprentice for each two journeymen 
thereafter. 

The ratio for service trucks on DavisaBacon worksites 
shall be one apprentice to one journeyman. 

Bids submitted for Davis-Bacon work on or after July 
1, 1993, must observe these minimum ratio 
requirements. 

These ratio provisions shall apply until either the 
Congress of the United States or the U.S. Department 
of Labor mandate different or uniform ratios for 
Davis-Bacon work. 

3. OTHER REQUIREMENTS RELATED TO 
DAVIS-BACON WORKSITES: Sponsors must notify the 
Virginia Apprenticeship Council within 30 days of 
receipt of a citation alleging violation of the 
Davis-Bacon Act affecting an apprentice. The notice 
must be in a form specified by the policies of the 
Apprenticeship Council. Failure to report citations shall 
be an omission for which council may consider 
requiring a remedial action plan or deregistration of 
the sponsor's program. 

The Apprenticeship Council may deregister sponsors 
who receive final orders of the U.S. Department of 
Labor or the courts confirming willful or repeated 
violations of the Davis-Bacon Act affecting registered 
apprentices. 

Statutory Authority: § 40.1-118 of the Code of Virginia. 

Written comments may be submitted until November 17, 
1992. 

Contact: R.S. Baumgardner, Director of Apprenticeship, 
Department of Labor and Industry, Powers-Taylor Building, 
13 S. 13th Street, Richmond, VA 23219, telephone (804) 
786-2381. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

t Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled Methods and Standards Used lor 
Establishing Payment Rates Inpatient Hospital 
Services, Other Types of Care, and Longm Term Care: 
Collection of Overpayments. The purpose of the proposed 
action is to conform the State Plan for Medical Assistance 
to the Code of Virginia with regard to the collection of 
overpayments. 

Statutory Authoirity: § 32.1·325 of the Code of Virginia. 
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Written comments may be submitted until November 16, 
1992, to Richard Weinstein, Manager, Division of Cost 
Settlement and Audit, DMAS, 600 E. Broad Street, Suite 
1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
Street, Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: VR 460-02-4.1940, Methods and 
Standards for Establishing Payment of Rates - Long 
Term Care: Nursing Home Payment System. The purpose 
of the proposed action is to promulgate permanent 
regulations to supersede the existing emergency regulation 
which provides for the same policy. 

Statutory Authority § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until November 2, 
1992, to Shelley Platt, Hearing Officer, Division of Cost 
Settlement and Audit, DMAS, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: VR 460-02-4.1920. Methods and 
Standards for Establishing Payment Rates - Other Types 
of Care. The purpose of the proposed action is to 
promulgate permanent regulations that remove Medicare 
cap for physician services fees. 

Statutory Authority § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until November 2, 
1992, to Scott Crawford, Reimbursement Consultant, 
Division of Policy and Research, DMAS, 600 E. Broad St., 
Suite 1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
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Assistance Services intends to consider amending 
regulations entitled: VR 460-03-3.1100, Amount, Duration, 
and Scope of Services: The purpose of the proposed 
action is to promulgate permanent regulations to 
discontinue coverage of Minoxidil. 

Statutory Authority § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until November 2, 
1992, to Rebecca Miller, Pharmacy Consultan~ Division of 
Policy and Research, DMAS, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St, Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: Client Appeals The purpose of the 
proposed action is to promulgate permanent regulations to 
take the timeframes required for ALJ review outside of 
timeframes for the handling of client appeals. The 
permanent regulations will also contain other minor 
changes. 

Statutory Authority § 32.1-325 of the Code of Virginia 

Written comments may be submitted until November 2, 
1992, to Tom Czelusta, Sr. Admin. Law Judge, Division of 
Client Appeals, DMAS, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: Cost Sharing (copayments) 
Obligations for Recipients. The purpose of the proposed 
action is to promulgate permanent regulations to equitably 
apply copay policies on rehabilitative services. 

Statutory Authority § 32.1-325 of the Code of Virginia. 
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Written comments may be submitted until November 2, 
1992, to Betty Cochran, Director, Division of Quality Care 
Assurance, DMAS, 600 E. Broad St., Suite 1300, Richmond, 
VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
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St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

Notice of Intended Regulatory Action 

Notice - is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: Criteria for Pre-Admission Screening 
and Continued Stay; Noncovered Services Under Home 
Health Services. The purpose of the proposed action is to: 
(i) clarify the requirements and the process for 
determining that long-term care criteria are and continue 
to be met; (ii) clarify services which have not been and 
continue to not be covered under home health; and (iii) 
make other technical corrections consistent with previous 
regulatory actions. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until November 2, 
1992, to Mary Chiles, Manager, Division of Quality Care 
Assurance, DMAS, 600 E. Broad St., Suite 1300, Richmond, 
VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

BOARD OF MEDICINE 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465-02·01. Regulations Governing the Practice of 
Medicine, Osteopathy, Podiatry, Chiropractic, Clinical 
Psychology and Acupuncture. The purpose of the 
proposed action is to (i) amend §§ 4.1 B 4 and 4.1 C 4 by 
deleting "more than"; (ii) delete the untitled statement 
following § 2.2 3 D 6 as not being applicable; and (iii) 
establish a fee to take the United States Medical Licensing 
Examination. 

Statutory Authority § 54.1-2900 of the Code of Virginia. 

Written comments may be submitted until November 19, 
1992, to Hilary H. Connor, M.D., Executive Director, 1601 
Rolling Hills Dr., Richmond, VA 23229-5005. 

Contact: Eugenia A. Dorson, Deputy Executive Director, 
1601 Rolling Hills Dr.. Richmond, VA 23229-5005, telephone 
(804) 662-9923. 

BOARD OF NURSING 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Nursing 
intends to consider amending regulations entitled VR 
495-01·1. Board of Nursing Regulations. . The purpose of 
the proposed action is to conduct a biennial review of 
existing regulations as to cost of compliance and propose 
amendments which may result from the review. Included 
in the review are requests from (i) the Board of 
Education to reconsider certification and program approval 
of Nurse Aide Education Programs in the public schools, 
and (ii) Tidewater Tech for recognition of the Career 
College Association as an accrediting agency in § 2.2 A 2 
of the regulations. 

A public hearing to receive oral comments on the existing 
regulations will be held on January 27, 1993, at 1:30 p.m. 
at the Department of Health Professions, Conference 
Room, 6606 W. Broad Street, Richmond, VA. 

Statutory Authority: §§ 54.1-2400 and 54.1-3005 of the Code 
of Virginia. 

Written comments may be submitted until January 27, 
1993 at 5 p.m. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 1601 
Rolling Hills Drive, Richmond, VA 23229, telephone (804) 
662-9909. 

REAL ESTATE BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Real Estate Board 
intends to consider amending regulations entitled: VR 
585-01-3. Virginia Real Estate Time-Share Regulations. 
The purpose of the proposed action is to review and seek 
public comment on the registration and disclosure 
requirements of time-share offered or disposed of in the 
Commonwealth of Virginia. Other changes to the 
regulations which may be necessary will be considered. 

Statutory Authority § 55-396 of the Code of Virginia. 

Written comments may be submitted until November 20, 
1992. 

Contact: Emily 0. Wingfield, Property Registration 
Administrator, Department of Commerce, 3600 West Broad 
St., Richmond, VA 23230-4917, telephone (804) 367-8510. 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Social 
Services intends to consider promulgating regulations 
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entitled: VR 615-01-47. Disability Advocacy Project. The 
purpose of the proposed regulation is to adopt for 
statewide implementation the Disability Advocacy Project 
included in emergency regulation VR 615-01-47. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Written comments may be submitted until November 4, 
1992, to Ms. Diana Salvatore, Program Manager, Medical 
Assistance Unit, Division of Benefit Programs, Department 
of Social Services, 8007 Discovery Dr., Richmond, Virginia 
23229. 

Contact: Peggy Friedenberg, Legislative Analyst, 8007 
Discovery Dr., Richmond, VA 23229-0899, telephone (804) 
662-9217. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Social 
Services intends to consider amending regulations entitled 
VR 615-27-02. Minimum Standards for Licensed Private 
Child Placing Agencies. The purpose of the proposed 
action is to revise certain sections of the standards related 
to independent living placements, foster and adoptive 
home studies, and related foster care standards. These are 
the standards private agencies must meet in order to 
obtain a license to place children in foster or adoptive 
homes. 

Statutory Authority: § 63.1-202 of the Code of Virginia. 

Written comments may be submitted until December 16, 
1992, to Doris Jenkins, Division of Licensing Programs, 
8007 Discovery Drive, Richmond, VA 23229. 

Contact: Peggy Friedenberg, Policy Analyst, Bureau of 
Governmental Affairs, 8007 Discovery Dr., Richmond, VA 
23229, telephone (804) 662-9217. 

STATE WATER CONTROL BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with thts agency's 
public participation guidelines that the State Water Control 
Board intends to consider amending regulations entitled: 
VR 680-21-00. Water Quality Standards. The purpose of 
the proposed action is to conduct the triennial review of 
water quality standards as required by federal and state 
law. As part of this triennial review, public meetings are 
being held to receive comments and suggestions which the 
State Water Control Board will consider in proposing 
specific changes in the standards that will be formally 
considered at public hearings during 1993. 

The type of information which would help the board 
conduct this review includes information on the following 
Environmental Protection Agency requirements: 
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- information to update existing standards or to add 
new standards (especially for toxic pollutants), 

- suggestions for a narrative biological criteria, 

- evaluations of the 1986 Environmental Protection 
Agency's bacteria and dissolved oxygen criteria, and 

- provisions to ensure that standards apply to 
wetlands and appropriate numeric criteria for 
wetlands. 

In addition, staff will be considering nominations 
previously received for water bodies to be included as 
exceptional waters under VR 680-21-01.3 C as well as 
seeking additional recommendations for this category. The 
nominations received thus far include the Rappahannock 
River from the headwaters to its confluence with Carter's 
Run, the Rappahannock River from the head of Kelly's 
Ford rapids to its confluence with Molt's Run and the 
Maury River from Goshen to Rockbridge Baths. 

Finally, any other information which may indicate that 
modifications are necessary in other sections of the 
regulation will also be considered. 

Any amendments to the water quality standards proposed 
as a result of this triennial review have the potential to 
impact every VPDES permit holder in the Commonwealth 
of Virginia. The impact on an individual VPDES permit 
hold would range from additional monitoring costs through 
upgrades to existing wastewater treatment facilities. 

The board will hold six public meetings to receive views 
and comments and to answer questions of the public. (See 
Calendar of Events Section). 

Applicable laws and regulations include § 303(c)(2)(B) and 
§ 307(a) of the Clean Water Act, State Water Control Law, 
VR 680-21-00 (Water Quality Standards Regulation) and VR 
680-14-01 (Permit Regulation). 

Statutory Authority: § 62.1-44.15(3a) of the Code of 
Virginia. 

Written comments may be submitted until November 16, 
1992. 
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Contact: Elleanore Daub, Office of Environmental 
Research and Standards, State Water Control Board, P.O. 
Box 11143, Richmond, VA 23230-1143, telephone (804) 
527-5091. 

Monday, November 2, 1992 



PROPOSED REGULATIONS 

For information concerning Proposed Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates proposed new text. Language which has 
been stricken indicates proposed text for deletion. 

DEPARTMENT OF COMMERCE 

!REGISTRAR'S NOTICE: Due to its length, the proposed 
regulation entitled VR 190-05-01:1, Asbestos Licensil!l!r­
Regulations, filed by the Department of Commerce is not 
being published. However, in accordance with § 9-6.14:22 
of the Code of Virginia, the summary is being published in 
lieu of the full text. The full text of the regulation is 
available for public inspection at the office of the 
Registrar of Regulations and at the Department of 
Commerce, 3600 West Broad Street, Richmond, VA 23230. 

Title Qf Regulation: VR 190-05-1. Asbestos Licensing 
Regulations. REPEALED. 

Title of Regulation: VR 190-05-1:1. Asbestos Licensing 
Regulations. 

Statutory Authority: §§ 54.1-500 through 54.1-517 of the 
Code of Virginia. 

Public Hearing Dates: 
December 4, 1992 - 10:30 a.m. 
December 10, 1992 - 10:30 a.m. 
Written comments may be submitted until January 4, 
1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

The regulations have been reorganized to include (i) a 
"General entry requirement" section, (ii) a combined 
asbestos worker and supervisor licensing requirement 
section, and (iii) an addition of a "Standard of 
practice and conduct" section. The exemption section 
has been amended to delete the requirement for 
employers to develop training and provides guidelines 
for an asbestos safety program. For clarity, definitions 
have been added and altered, fee adjustments have 
been made for an Asbestos Contractors license, an 
Asbestos Analytical Laboratory license and training 
course evaluations. On-site analysts will be required to 
register with the AIHA Asbestos Analysts Register. 
After April 1, 1993, applicants for a project designer 
license will be required to meet experience 
qualifications. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title Qf Regulation: VR 460-04-8.14. Managed Care: 
"MEDALLION" Regulations. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Piblkring Date: N 1 A - Written comments may be 
submitted until 4:30 p.m. on January 2, 1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

House Bill 30, passed by the 1990 session of the 
General Assembly, directed the Department of Medical 
Assistance Services (DMAS) to develop a plan to test 
the feasibility of establishing a statewide managed 
care system for Medicaid patients. The plan was 
developed and submitted to the Committee on Health 
Care for All Virginians (SJR 118) on October I, 1990. 
The committee examined the plan based on three 
criteria: (i) the feasibility of expanding the system, 
(ii) alternatives for the design and staffing of such a 
system, (iii) costs and benefits associated with the 
preferred options. DMAS subsequently was instructed 
to proceed with its coordinated care program, named 
"MEDALLION." 

The Commonwealth has requested and received 
approval from the Health Care Financing 
Administration (HCFA) for a waiver under § 1915(b) 
of the Social Security Act. DMAS will provide 
coordinated care services to those selected Medicaid 
recipients of the Commonwealth. 

The services provided by this waiver would establish 
and suppori primary care providers (PCP) who would 
become recipient care managers responsible for 
coordination of "MEDALLION" recipients' overall 
health care. The PCP will assist the client in gaining 
access to the health care system and will monitor on 
an ongoing basis the client's condition, health care 
needs, and service delivery to include referrals to 
specialty care. This form of health care delivery is 
expected to foster a more productive physician/patient 
relationship, reduce inappropriate use of medical 
services, and increase client knowledge and use of 
preventive care. 

DMAS is the single state agency responsible for 
supervision of the administration of these waiver 
services. DMAS will contract with those providers of 
services which meet all licensing and certification 
criteria required in these regulations and which are 
willing to adhere to DMAS policies and procedures. 

VR 460-04-8.14. Managed care: "MEDALLION" Regulations. 
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§ 1. Definitions. 

The following words and terms, when used In these 
regulations, shall have the following meaning, unless the 
context clearly Indicates otherwise: 

"ADC" means Aid to Dependent Children which Is a 
public assistance program, administered by the Department 
of Social Services, providing financial assistance to needy 
citizens. 

"ADC related" means those recipients eligible for 
assistance as an extension of the ADC program, such as 
pregnant women and indigent children under specific ages. 
It shall not Include foster care or spend-down medically 
needy clients. 

"Ancillary services" means those services accorded to a 
client that are Intended to support the diagnosis and 
treatment of that client. These services Include, but are 
not necessarily limited to, IaboratoJY, pharmacy, radiology, 
physical therapy, and occupational therapy. 

"Client" or "clients" means an individual or individuals 
having current Medicaid eligibility who shall be authorized 
to participate as a member or members of 
"MEDALLION." 

"Comparison group" means the group of Medicaid 
recipients whose utilization and costs will be compared 
against similar groups of "MEDALLION" clients. 

"Covering provider" means a provider designated by the 
primary care provider to render health care services in 
the temporaJY absence of the prlmaJY provider. 

"DMAS" means the Department of Medical Assistance 
Services. 

"Emergency services" means services provided in a 
hospital, clinic, office, or other facility that Is equipped to 
furnish the required care, after the sudden onset of a 
medical condition manifesting Itself by acute symptoms of 
sufficient severity (including severe pain) that the absence 
of Immediate medical attention could reasonably be 
expected to result In: 

1. Placing the client's health In serious jeopardy; 

2. Serious impairment to bodily functions; or 

3. Serious dysfunction of any bodily organ or part. 

"EPSDT" means the Early and Periodic Screening, 
Diagnosis, and Treatment program. 

"Gatekeeper" means the function performed by the 
"MEDALLION" prlmaJY care provider In controlling and 
managing assigned clients through appropriate levels of 
·medical care. 
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"General practitioner" means a licensed physician who 
provides routine medical treatment, diagnosis, and advice 
to maintain a client's health and welfare. 

"Primary care provider" or "PCP" means that 
"MEDALLION" provider responsible for the coordination 
of all medical care provided to a "MEDALLION" client 
and shall be recognized by DMAS as a Medicaid provider. 

"Site" means, for purposes of these regulations, the 
geographical areas that best represent the health care 
delivery systems in the Commonwealth. In certain areas 
(sites), there may be two or more Identifiable health care 
dellveJY systems. 

"Specialty" or "specialist services" means those services, 
treatments, or diagnostic tests Intended to provide the 
patient with a higher level of medical care or a more 
definitive level of diagnosis than that routinely provided by 
the primary care provider. 

"Spend~down" means the process of reducing countable 
income by deducting incurred medical expenses. 
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"State" means the Commonwealth of VIrginia. 

§ 2. Program purpose. 

The purpose of "MEDALLION" shall be to provide 
management in the delivery of health care services by 
linking the prlmaJY care provider (PCP) with targeted 
clients. The PCP shall provide medical services as 
appropriate for clients' health care needs and shall 
coordinate clients' receipt of other health services. This 
shall Include, but not be limited to, referral to specialty 
providers as medically appropriate. 

§ 3. "MEDALLION" clients. 

Clients of "MEDALLION" shall be Individuals receiving 
Medicaid as ADC or ADC-related categorically needy and 
medically needy (except those becoming eligible through 
spend-down) and except for foster care children, whether 
or not receiving cash assistance grants. The following 
exclusions shall apply: 

1. Exclusions. The following Individuals shall be 
excluded from participating In "MEDALLION": 

a. Individuals who are inpatients in mental hospitals 
and skilled nursing facilities; 

b. Individuals who are receiving personal care 
services; 

c. Individuals who are participating in foster care or 
subsidized adoption programs, who are members of 
spend-down cases, or who are refugees. 

d. A client may be excluded from participating In 
"MEDALLION" If any of the following apply: 
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(1) Client not accepted to the caseload of any 
participating PCP. 

(2) Client whose enrollment in the caseload of 
assigned PCP has been terminated and other PCPs 
have declined to enroll the client. 

2. Client enrollment process. 

a. All ADC or ADC-related recipients excepting those 
meeting one of the exclusions of § 3 shall be 
enrolled in "MEDALLION." 

b. Newly eligible individuals shall not participate in 
"MEDALLION" until completion of the Medicaid 
enrollment process. This shall include initial 
enrollment at the time of eligibility determination 
by Department of Social Services staff, or any 
subsequent reenrollment that may occur. 

c. Clients shall receive an interim Medicaid card 
from DMAS, and shall be provided authorized 
medical care in accordance with current procedures, 
after eligibility requirements are met. 

d. Once clients are fully registered as 
"MEDALLION" clients, they will rece1ve a 
"MEDALLION" identification card to replace the 
Medicaid card. 

3. PCP selection. Clients shall be given the opportunity 
to select the PCP of their choice. 

a. Clients shall notify DMAS of their PCP selection 
within 30 days of receiving their "MEDALLION" 
enrollment notification letter. If notification is not 
received by DMAS within that timeframe, DMAS 
shall select a PCP for the client. 

b. Selected PCP shall be a "MEDALLION" enrolled 
provider. 

c. PCP will provide 24-hour access, which shall 
include as a minimum a 24-hour telephone number 
to be placed on each client's "MEDALLION" card. 

d. DMAS shall review client requests in choosing a 
specific PCP for appropriateness and to ensure 
client accessibility to all required medical services. 

4. Mandatory assignment of PCP. Assignments shall be 
made for those clients not selecting a PCP as 
described in subdivision 3 of this section. The 
selection process shall be as follows: 

a. Clients shall be assigned to "MEDALLION" 
providers on a random basis. The age, gender, and 
any special medical needs shall be considered in 
assigning a provider with an appropriate specialty. 
Any prior patient-provider relationships shall be 
maintained if appropriate. Families will be grouped 

and assigned to the same provider when possible. 

b. Each site having two or more separately 
identifiable provider groups shall be divided into 
separate regions for client assignment. Clients sha/1 
initially be assigned to a PCP according to the 
region in which they reside. Should insufficient 
PCPs exist within the client's specific region, clients 
sha/1 be assigned a PCP in an adjacent region. 

c. Each PCP shall be assigned a client, or family 
group if appropriate, until the maximum number of 
clients the PCP has elected to serve has been 
reached, or until there are no more clients suitable 
for assignment to that PCP, or all clients have been 
assigned. 

5. Changing PCPs. "MEDALLION" clients shall remain 
with the assigned PCP for a period of not Jess than 
six months. After that time clients may elect to 
change PCPs. Changes may be made annually 
thereafter. 

a. Requests for change of PCP "for cause" are not 
subject to the six-month limitation, but shall be 
reviewed and approved by DMAS staff on an 
individual basis. Examples of changing providers 
"for cause" may include but shall not be necessarily 
limited to: 

(1) Client has a special medical need which cannot 
be met in his service area or by his PCP. 

(2) Client has a pre-existing relationship with a 
Medicaid provider rendering care for a special 
medical need. 

(3) Mutual decision by both client and provider to 
sever the relationship. 

(4). Provider or client moves to a new residence, 
causing transportation difficulties for the client. 

(5) Provider cannot establish a rapport with the 
client. 

b. The existing PCP shall continue to retain the 
client in the caseload, and provide services to the 
client until a new PCP is assigned or selected. 

c. PCPs may elect to release "MEDALLION" clients 
from their caseloads for cause with review and 
approval by DMAS on a case-by-case basis. In such 
circumstances, § 3 5 b shall apply. 

6. "MEDALLION" Identification card. Each client 
enrolled shall receive a "MEDALLION" card, which 
sha/1 replace and be distinct from the Medicaid card 
in appearance, and embossed with the "MEDALLION" 
logo. 
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a. The front of the card shall include the client's 
name, Medicaid case identification number, 
birthdate, sex, PCPs name, address, 24-hour access 
telephone number, and the effective time period 
covered by the card. 

b. The "MEDALLION" Hot Line 800 number will be 
listed on the card. 

c. Clients shall contact their assigned PCP or 
designated covering provider to obtain authorization 
prior to seeking nonemergency care. 

d. Emergency services shall be provided without 
delay or prior authorization. However, the 
emergency nature of the treatment shall be 
documented by the provider providing treatment and 
should be reported to the PCP after treatment is 
provided. Clients should inform the PCP of any 
emergency treatment received. 

§ 4. Providers of services. 

Providers who may enroll to provide "MEDALLION" 
services include, but are not limited to, physicians of the 
following primary care specialties: general practice, family 
practice, internal medicine, and pediatrics. Exceptions may 
be as follows: 

1. Providers specializing in obstetric/gynecologic care 
may enroll as "MEDALLION" providers if selected by 
clients as PCPs but only if the providers agree to 
provide or refer clients for primary care. 

2. Physicians with primary care subspecialties may 
enroll as "MEDALLION" providers it selected by 
clients as PCPs but only if the providers agree to 
provide or refer clients for primary care. 

3. Other specialty physicians may enroll as PCPs 
under extraordinaiy, client-specific circumstances when 
DMAS determines with the provider's and recipient's 
concurrence that the assignment would be in the 
client's best interests. Such circumstances may include, 
but are not limited to, the usual-and-customary 
practice of general medicine by a board-certified 
specialist, maintenance of a pre-existing 
patient-physician relationship, or support of the special 
medical needs of the client. 

4. DMAS shall review applications from physicians and 
other health care professionals to determine 
appropriateness of their participating as a 
"MEDALLION" PCP. 

§ 5. "MEDALLION" provider requirements. 

A. PCPs must require their clients to present their 
currently effective "MEDALLION" card upon presentation 
for services. 
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B. PCPs shall track and document any emergency care 
provided to "MEDALLION" clients. 

C. PCPs shall function as "gatekeeper" for assigned 
clients. Specific requirements shall include but are not 
necessarily limited to: 

273 

1. Providing patient management for the following 
services: physician, pharmacy, hospital inpatient and 
outpatient, laboratory, ambulatory surgical center, 
radiology, and durable medical equipment and 
supplies. 

2. Providing or arranging for physician coverage 24 
hours per day, seven days per week. 

3. Determining the need for and authorizing when 
appropriate, all nonemergency care. 

4. Being an EPSDT provider, or having a referral 
relationship with one, and providing or arranging for 
preventive health services for children under the age 
of 21 in accordance with the periodicity schedule 
recommended in the Guidelines for Health Supervision 
of the American Academy of Pediatrics (AAP). 

5. Making referrals when appropriate, conforming to 
standard medical practices, to medical specialists or 
services as required. The referral duration shail be at 
the discretion of the PCP, and must be fully 
documented in the patient's medical record. 

6. Coordinating inpatient admissions either by 
personally ordering the admission, or by referring to a 
specialist who may order the admission. The PCP 
must have admitting privileges at a local hospital or 
must make arrangements acceptable to DMAS for 
admissions by a physician who does have admitting 
privileges. 

7. Maintaining a legibly written, comprehensive, and 
unified patient medical record for each client 
consistent with documentation requirements set forth 
in DMAS' Physician Manual. 

8. Documenting in each client's record all 
authorizations for referred services. 

9. Providing education and guidance to assigned clients 
for the purpose of teaching correct methods of 
accessing the medical treatment system and promoting 
good health practices. 

§ 6. Services exempted from "MEDALLION." 

A. The following services shall be exempt from the 
supervision and referral requirements of "MEDALLION": 

1. Obstetrical services; 

2. Psychiatric and psychological services, to include 
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but not be limited to mental health, mental 
retardation services; 

3. Family planning services; 

4. Routine newborn services when billed under the 
mother's Medicaid number; 

5. Annual or routine vision examinations; 

6. Dental services; and 

7. Emergency services. 

B. While reimbursement for these services does not 
require the referral from or authorization by the PCP, the 
PCP must continue to track and document them to ensure 
continuity of care. 

§ 7. PCP payments. 

A. DMAS shall pay for services rendered to 
"MEDALLION" clients through the existing fee-for-service 
methodology and an incentive payment plan. 

B. Incentive plan. 

"MEDALLION" providers may opt to participate in the 
following incentive plan: 

Case management fees. A PCP can opt to receive a 
monthly $2.00 case management tee tor each client 
assigned, plus an additional $2.00 per client incentive 
fee for each month the PCPs utilization is below the 
mean of his comparison group. Payment of fees shall 
be quarterly. reduction accrued to the State due to 
management of inappropriate services within the 
PCP's caseload. Payment of fee shall be annually. 

C. PCPs may serve a maximum of 1,000 "MEDALLION" 
cllents. Groups or clinics may serve a maximum of 1,000 
"MEDALLION" clients per authorized PCP in the group or 
clinic. Exceptions to this will be considered on a 
case-by-case basis predicated upon client needs. 

§ 8. Utilization review. 

A. DMAS shall review claims tor services provided by 
or resulting from referrals by authorized PCPs. Claims 
review shall include, but not be limited to, review for the 
following: 

1. Excessive or inappropriate services; 

2. Unauthorized or excluded services; and 

3. Analysis of possible trends in increases or 
reductions of services. 

§ 9. Client and provider appeals. 

A. Client appeals. 

Clients shall have the right of appeal of any adverse 
action taken by DMAS consistent with the provisions of VR 
460-04-8.7. 

B. Provider appeals. 

Providers shall have the right to appeal any adverse 
action taken by DMAS under these regulations pursuant to 
the provisions of the Administrative Process Act (§ 9-6.14:1 
et seq. of the Code of Virginia). 

§ 10. "MEDALLION" phase-in across the Commonwealth. 

DMAS presently has federal authority to administer 
"MEDALLION" in its initial phase consistent with its 
approved waiver. At such time as DMAS receives approval 
from the federal funding authority to expand 
"MEDALLION," the program shall be expanded in a 
phased-in manner to encompass the larger geographic 
areas. 
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STATE OF VIRGINIA 
DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 

Addendum to Provider Agreement for Portlclootton ' ' : 1: 
as a Prtmory Core ProV1der In MEDAWON ~ ~ CC:T I ·) • :! [~: 1, 1 

This Addendum Is entered Into by the Department of Medical Assistance Services (the 
Deportment) 

acd. ____________ (Narr"""'~~arr,-------------------------" (Name of Physjcfan) (the Provider). 

ot 
(Street Address) {City & State) (Zlp Code) 

on this day of 19 __ _ 

1. Thls Is an addendum to the Provider's Medicaid Port1cloot1on Agreement ("the Agreement). The 
Agreement \o\.1111 continue In force In occoraance Wl'ttl its terms. 

2. The provider agrees to function In the role of Prlma!'( Care Provider. hereafter referred to as the 
'PCP'. as an avthortzed provider for MEDALliON, In this role. the ProYider w111 provide. or arrange for 
the provision of. all routine preventotlve and treatment SB!VIces normally provided by a pnmarv 
care physJclan. This will include EPSDT services and the maintenance ot a comprenenSive medrcal 
record for eacn pa'llent assigned to MEDALLION. In oortlcular, the Provider will provrde and/or 
coordinate patient management tor the following servfces: onySiclon serv1ces: hospital lnpol1ent 
and olftpotlent services: ambulatory surgical center services and rural healm center s.ervrces: 

6~g~~~~~d~fe~.~~~~J~~n~~~~~~~~o~~%J~~~~~~~~~da~aglt~l~gr~~2?eg~~~b~eo~r,glr~: ~~~o~gkn: 
arrangements tor admissions with a physician wtlo does hove admttt1ng prwlleges. 

3. The Provider will provide or arrange for coverogs for primary core services tv.rentv-tour {241 hour; 

~~~r~~~·~:\~r;,c~o~~~5a~6' o~~~~c\~J~~~ ie"~~~~~np~~~~~~~;g;~:~e';,~.m~\Y b~~a'6111~rg~r~~ 
Deportment. See poroqroph (10) of the Medicaid Provider PartlciOOTion Agreement with •aspect 
to appeals. and the MEDAWON supplement to tne Provlder Manual Wlth respect to soncnons. 

4. The Provider will coordinate all other Medicaid outhortzed core tor each patient enrolled In his or 
her MEDAWON cmelood Including referral to SPecialty provider; tor diagnosis or treoTlTient. In 
relerrlng tor specra1rzea evolua"hon and/or treatment. the PCP will orovrae the soec1a:!St witn 
outhorrwtlon to cover acoropr1ote testing and treatment. This ournortzotlon may oe "eroal or 
written foro penod aopropnote to tne Illness. All subsequent referral claims must hove tne PCP"s 
MEDAWON ldentrllconon number on the claim form. 

5. The Provider wdl not be required to aLittlortze emerqency care. obstetr1cal care. psyc..,:at:1c or 
psychologrcat core_ annual or routine vLSion examinations. oemal cere. o' otner ~.<eolcord 
autnonzed care exemoted tram MEDAWON as ldent111ed In the MEDALLION Meorcalo F~0>1der 
Manual Addendum (Section Ill). 

6. Provider; will receive the usual Medicaid fees for services rendered. end may pomcloate m one 
olthe two follaWlng mcenttve plans. 

a. Provider recerves monthlv two dollar ($2) case manaoemenJ •ee tor e-ach c!!ent C>S';::I'ed 
plus an aodltlonal !"No aollar ($2) r;er client tncentrve roe lor eacn monm t~>e ~·o>:cer s 
u~llzotlon ts lower tnon The me-on of his control group. 

b_ Provider shores In Wtv percent (50'1) of annual sov,nqs occ,--.-.Jed lo t"e St:Ye> cc:e to 
reducnon of lnaopropnate servrces WITh hrs ccseioca 

Specifics relatrnq to the oavment of lncentrve tees wrll be I~_;Hy .Jescr:bed rn ;:,o·,rner nonuol 
oadenoo puo::sned by the Deparrment 

7_ Partlclootlnq Providers may not changs tilelr Incentive ptan cnorces un111 the currem "cennve 
has been 1n place ror one year 

8 MEDAWON clients approved bv the DeoorttNmt to be rele-ased tre>m 'ilo care ot t.,elr 
designated Provroer wrll continue lo receive core ITem tnor de'"gna!Sd proVlcer ~,;nrll o,.or..er 
PrOVIder has Dean aS5'gned. 

FOR ENROLLMENT PURPOSES 
PLEASE PROVIDE THE FOLLOWING ESSENTIAL INFORMATION 

I. 

II. 

III. 

MEDALLION providers may enroll a maximum of L,"OOO'dients. I would like 
to establish an initial caseload of _______ clien1;11'.: ~- .. -. ~. i 

Special medical services that l can provide for !"IEDALLION clients are as 
follows (example: bilinguaL capability, separate well and sick pediatric 
waiting rooms, etc.): 

"'!~======== "-
Locations where I provide service; Medicaid numbers associated with that 
Location, and 24 hou.- accessible telephone nUillber that patients will use 
to contact me. (Please list your locations in descending order by 
Medicaid case load.) 

a. Medicaid ID fi 

(Thioo data -m ~ 
.,...~,. HKOALLION 
idmr#fi=•;..,. card) 

b. Medicaid ID II-

(Thioodabo-u:t­
.... cli.omt'"' HKOALLION 
w , -s 'i:OD -=-dJ 

Telephone I! Address 

Telephone if Address 

ATI'ACH SEPARATE PAGE FORADDITlONAL LOCA"IlONS. 

c. If part of a group practice, please list other physicians 
in your group who have enrolled in MEDALLION: 

1)~~~ 2) 
3) ,, 
5) 

IV, I select incentive pLan (place X in block of choice) 
___ a) $2 case management fee plus $Z incentive 

client per month 
per 

{Print Name) 

b) SOt of annlL3l savin~s frnm reduction of 
inappropriate services to provider's cC\seload. 

(Signature) (~·ate j 

Mail completed copy to: 
""""'-LWN 
Depactment of :-ledical Assistance Services 
P.O. nox 537 
Richmond, Vir~inia 23204 
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Note t~ Em.,rgency Room Staff: In th" event that" :>IEDALLIO:-.' diem! pr~scnt~ to the ER ''"ith "­
non-emer..:-ent complnint, <>nd refuBes to ~ontact their nssi!<"Iled Primary Cnro Provider tPCPJ for 
further Inedic,.J care, use this f<>rzn I<> docum...,nt and to notJ.Iy the .\lEDALLIO:-.- office of t!>.e inc,..ieat. 

----------------------------,N"o"T"r"CE_Q~~REFUS,\L 

II. You, aa n l'.fEDALUON client, are enrolled under the care of n Primary Care Pro,-ider 1PCPl 
who is your personal doctor and is responsible for coordinntin~;: your tnl·dicai needs. Ail 
non-e;mergent = :m~ he autbo..-ized by your personal doctor in order fooc payment for 
those services to be received. 

§2. The purpose of MEDALLION is to provide appropriate care for you throu!!h ~·our p<>rsonal 
doctor. Unless it is a true emergency, you are requested to contact your personal doctor for 
further care. 

§3. The st3ff of this Emer,.;ency Room has dct<'"nnincd that your medic"! condition is 
considered to be a non-emeq::ency. and would more npnropnatdy he treated by your 
personal doctor. Your personal doctor. or his desir;natcd reprcsentati~·e. is required to 
provide access to care lor you :.!-t hours a day, 7 <bys a week. You can contact ~-our personal 
doctor by calling the phone number listed on the front of your .\IEDALLIO.:'i LD. card. 

§4. Should you insist upon treatment of your non·cmerl!cncy medical condition in the 
Emergency Room, this action w-ill be reported to .'llEDALLlU~. 

§5. Questions should be directed to i\lEDALLIO:-<, 1-800-643-2273. 

Client's s>gnature Date 

Street or PO Box 

City State Zip Code 

Client's telephone number 

Witness Date 

ououooouoouoo••••Hoouu••••••••••••h••••••••••••uuuo•••••••••u••••••••u•••••••••u•••oou 
E.R. Staff Coiilillents: (Usc reverse ~ide of sb,.et if necessary! 

N:unc of Hospi<al 

Addr.,ss 

Contact T'"<SO'~';c,----------- fcl<']llwnc nurnbt•r 
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Forwnrd m·•~nnl nnd p~rtm~nt <locum<•ntnt>on to: Director, ;o.UillALLJ0:-.1 

Copy to: !) Cl<.-nt 
~I llo•pH"I £rnoq(cD<"Y Huom 

CHANGE OF DOCTOR REQ.IlE.S.T 
:oc' 

<:zc:~! -~ ~· I 

Clicn t' s Name 

Address 1 

Address 2 

City, State, Zip Code ___________________ _ 

Clicn t' s Medicaid I .D. Number: ----------------~-------------

IF YOU ><'ANT M/_QJll]ill DOCTOR INSTEI'LD OF TIT!'; ONE li.'IMDJ IN YOUR L:::~~-t. '--CCK 
Kr YOUR LIST OF MEDALLION DOCTORS AliD CIIOOSE TIIE: DOCTOR YOU "HANT. 

~1l:n.RI<1NIJJ.>ai.___yJ11UlJSlL~iYc.._us___y.illlllclcp1mnc.nuJuJx:r~v. 
we cnn n•m;h you iC ncccssm:y 

"""'TIIE DAYTThffi TELEPHONE Nl.J?vffiER WHERE YOU CA .. 'l' DE REACHED IS: 

~.J)Qi£J:':[_'UJJLlli"E.QJJ!I~O.J.D: .. JJJJL12QCT0..3.Y_____0.!LW;_\b'l,' 
ON THE IJNES BELOW. 

Docto:c's Na:m.c: 

Doctors Office Address Code: 

Doctor's Office Addrcs.q 
(If Doctor h.<"lS more than one office 
listed on sheet (cr.. 2a, 2b), indic:rtc 
office address nearest you). 

l'lc.:u;c mail thi,; ccmplct"<l fnrm u,;ii>r: tbc cnclo,;cd ,;cli-.Hidr:c,;ficd ,.,,.,._i_c;;c. 
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Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricke 
indicates text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the 
regulations. 

DEPARTMENT OF AIR POLLUTION CONTROL (STATE 
BOARD OF) 

Title Qf Regulation: VR 120-0l. Regulations lor the 
Control and Abatement of Air Pollution - Emission 
Standards lor Petroleum Liquid Storage and Transfer 
Operations. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Effective Date: January I, 1993. 

Summary: 

The regulation amendments require owners of gasoline 
dispensing facilities, pumping more than 10,000 gallons 
per month, in certain localities in the Richmond and 
Northern Virginia areas to install and operate Stage II 
vapor recovery systems. An exemption has been 
allowed for facilities pumping 50,000 gallons per 
month or less that are owned by independent small 
business gasoline marketers. Stage II systems must be 
installed between Janual}' 1, 1993, and November 15, 
1994, depending on date of facility construction and 
amount of gasoline pumped monthly. The amendments 
also allow an exemption for gasoline dispensing 
devices which are used exclusively to refuel marine 
vehicles, aircraft, farm equipment and emergency 
vehicles. Requirements for Stage II vapor recovel}' 
system operator training, equipment approval, testing, 
inspection, maintenance and all associated 
recordkeeping and reporting are included in the 
amendments to ensure compliance. Detailed 
procedures for these compliance requirements are 
contained in an air quality program policies and 
procedures document. 

VR 120-01. Regulations for the Control and Abatement of 
Air Pollution - Emission Standards for Petroleum Liquid 
Storage and Transfer Operations. 

PART IV. 
EMISSION STANDARDS FOR PETROLEUM LIQUID 

STORAGE AND TRANSFER OPERATIONS. 
(RULE 4-37) 

§ 120-04-3701. Applicability and designation of affected 
facility. 

A. Except as provided in subsection C of this section, 
the affected facility to which the provisions of this rule 
apply is each operation involving the storage or transfer of 
petroleum liquids or both. 
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B. The prov1stons of this rule apply to sources of 
volatile organic compounds in volatile organic compound 
emissions control areas designated in Appendix P. The 
provisions of this rule shall apply in localities outside the 
volatile organic compound emissions control areas 
according to the following schedule of effective dates: 

I. On January I, 1993, for facilities subject to the 
emission standards in § 120-04-3703 A, B, and C and 
associated tank trucks that load at these facilities. 

2. On January I, 1996, for facilities subject to the 
emission standard in § 120-04-3703 D and associated 
account trucks that load or unload at these facilities. 

3. On January I, 1999, lor facilities subject to the 
emission standard in § 120-04-3703 E. 

C. The provisions of this rule do not apply to affected 
facilities using petroleum liquids with a vapor pressure 
less than 1.5 pounds per square inch absolute under actual 
storage conditions or, in the case of loading or processing, 
under actual loading or processing conditions. (Kerosene 
and fuel oil used for household heating have vapor 
pressures of less than 1.5 pounds per square inch absolute 
under actual storage conditions; therefore, kerosene and 
fuel oil are not subject to the provisions of this rule when 
used or stored at ambient temperatures). 
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D. The burden of proof of eligibility for exemption from 
this rule is on the owner. Owners seeking such an 
exemption shall maintain adequate records of average 
monthly throughput and furnish these records to the board 
upon request. 

§ 120-04-3702. Definitions. 

A. For the purpose of these regulations and subsequent 
amendments or any orders issued by the board, the words 
or terms shall have the meaning given them in subsection 
C of this section. 

B. As used in this rule, all terms not defined herein 
shall have the meaning given them in Part I, unless 
otherwise required by context. 

C. Terms defined. 

"Average monthly throughput" means the average 
monthly amount of gasoline pumped at a gasoline 
dispensing facility during the two most recent consecutive 
calendar years ( or some other two~year period which is 
representative of normal source operation. If the board 
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determines that no two~year period is representative of 
normal source operation, the board shall allow the use of 
an alternative period of time upon a determination by the 
board that it is more representative of normal source 
operation. Downtime, such as a full or significant shutdown 
of a facility's operation due to construction, shall not be 
included when calculating average monthly throughput. ] 

"Begin actual construction" means initiation of 
permanent physical on·site construction of a new gasoline 
dispensing facility. This includes, but is not limited to, 
installation of building supports and foundations, laying of 
underground pipework, and construction of permanent 
storage structures. 

"Bulk gasoline plant" means a secondary distribution 
point for delivering gasoline to local farms, businesses, 
service stations and other distribution points, where the 
total gasoline throughput is 20,000 gallons or less per 
working day, based on the daily average lor the most 
recent 12-month period. 

"Bulk gasoline terminal" means a primary distribution 
point for delivering gasoline to bulk plants, service stations 
and other distribution points, where the total gasoline 
throughput is greater than 20,000 gallons per working day, 
based on the daily average for the most recent 12-month 
period. 

11Certified Stage II vapor recovery system" means any 
system certified by California Air Resources Board as 
having a vapor recovel}' or removal efficiency of at least 
95%, and approved under the provisions of AQP-9, 
Procedures for Implementation of Regulations Covering 
Stage II Vapor Recovel}' Systems for Gasoline Dispensing 
Facilities (see Appendix S). 

"Condensate" means a hydrocarbon liquid separated 
from natural gas which condenses due to changes in the 
temperature or pressure or both and remains liquid at 
standard conditions. 

"Crude oil" means a naturally occurring mixture which 
consists of any combination of hydrocarbons, sul!ur, 
nitrogen or oxygen derivatives of hydrocarbons and which 
is a liquid at standard conditions. 

"Custody transfer" means the transfer of produced crude 
oil or condensate, alter processing or treating or both in 
the producing operations, from storage tanks or automatic 
transfer facilities to pipelines or any other forms of 
transportation. 

"Defective equipment" means any 
disconnection, or malfunctioning of a Stage 
recovery system component required by 
including, but not limited to, tlle following: 

absence, 
II vapor 

this rule 

a. A vapor return line that is crimped, flattened, 
blocked, or that has any hOle or slit that allows 
vapors to leak out. 

b. A nozzle bellows that has any hole large enough 
to allow a 1/4-inch diameter cylindrical rod to pass 
through it or any slit one inch or more in length. 

c. A nozzle faceplate or cone that is torn or missing 
over 25% of its surface. 

d. A nozzle with no automatic overfill control 
mechanism, or an inoperable overfill control 
mechanism. 

e. An inoperable or malfunctioning vapor processing 
unit, vacuum generating device, pressure or vacuum 
relief valVe, vapor check valve or any other 
equipment normally used to dispense gasoline or is 
required by this rule. 

"External floating roof" means a storage vessel cover in 
an open top consisting of a double deck or pontoon single 
deck which rests upon and is supported by the liquid 
being contained and is equipped with a closure seal or 
seals to close the space between the roof edge and tank 
shell. 

"Gasoline" means any petroleum distillate having a Reid 
vapor pressure of four pounds per square inch or greater. 

"Gasoline dispensing facility" means any site where 
gasoline is dispensed to motor vehicle tanks from 
stationary storage tanks. 

"Independent small business gasoline marketer" means a 
person [ engaged in the marketing of gasoline ] who owns 
one or more gasoline dispensing facilities [ w!te is engegeti 
ff1 file marketing & gaooline and is required to pay for 
procurement and installation of vapor recovery equipment 
] , unless such owner: 

a. Is a refiner; controls, or is controlled by, or is 
under common control with, a refiner; or is 
otherwise directly or indirectly affiliated with a 
refiner [ or with a person who controls, is controlled 
by, or is under a common control with a refiner ] 
(unless the sole affiliation is by means of a supply 
contract or an agreement or contract to use a 
trademark, tradename, service mark, or other 
identifying symbol or name owned by such refiner 
or [ any ] such person); or 

b. Receives less than 50% of [ their his ] annual 
income from refining or marketing of gasoline. 

For the purposes of this definition, "control" of a 
corporation means ownership of more than 50% of its 
stock and "control" of a partnership, joint venture or other 
nonstock entity means ownership of more than a 50% 
interest In such partnership, joint venture or other 
nonstock entity. [ The lessee of a gasoline dispensing 
facility, for which the owner of such outlet does not sell, 
trade in, or otherwise dispense any product at wholesale 
or retail at such outlet, shall be considered an independent 
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small business marketer if ithe lessee by lease agreement 
with the owner is required to pay for the cost of 
procurement and installation of vapor recovery equipment 
over a reasonable period. ] 

"Internal floating roof" means a cover or roof in a fixed 
roof tank which rests upon or is floated upon the liquid 
being contained and is equipped with a closure seal or 
seals to close the space between the roof edge and tank 
shell. 

"Liquid-mounted" means a primary seal mounted so the 
bottom of the seal covers the liquid surface between the 
tank shell and the floating roof. 

"Major system modification" means the replacemen~ 
repair or upgrade of 75% of a facility's Stage II vapor 
recove1y system equipment. 

"Owner" means, for the purposes of [ sHbseetieas E tlHfl 
F &i f 129 91 3703 tlHfl f 129 913701 this rule ] , any 
person [ wile eWBS & epe:ales a gaselkle slaffige tlHfl 
tiispea:Jiag system , including bodies politic and corporate, 
associations, partnerships, personal representatives, trustees 
and committees, as well as individuals who own, lease, 
operate, control or supervise an operation involving the 
storage or transfer of petroleum liquids or both ] _ 

"'Petroleum liquids" means crude oil, condensate, and 
any finished or intermediate products manufactured or 
extracted in a petroleum refinery. 

"Petroleum refinery" means any facility engaged in 
producing gasoline, kerosene, distillate fuel oils, residual 
fuel oils, lubricants or other products through distillation of 
petroleum or through redistillation, cracking, 
rearrangement or reforming of unfinished petroleum 
derivatives. 

"Refiner" means any person or entity that owns or 
operates a facility engaged in the production of gasoline, 
kerosene, distillate fuel oils, residual fuel oils, lubricants or 
similar products through distiJlation of petroleum or 
through redisti11ation, cracking, or reforming of unfinished 
petroleum derivatives and whose total refinery capacity 
(including the refinery capacity of any person or entity 
who controls, is controlled by or is under common control 
with, such refiner) is greater than 65,000 barrels per day. 

"Stage II vapor recovery system" means any equipment 
designed and used to co11ect, recover, or destroy [ , or any 
combination thereof, ] gasoline vapors displaced during the 
transfer of gasoline into a motor vehicle fuel tank. 

"Submerged fi11 pipe" means any fill pipe the discharge 
opening of which is entirely submerged when the liquid 
level is six inches above the bottom of the tank; or, when 
applied to a tank which is loaded from the side, any fill 
pipe the discharge opening of which is entirely submerged 
when at the minimum operating level. 
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"Vapor~mounted" means a primary seal mounted so 
there is an annular vapor space underneath the seal. The 
annular vapor space is bounded by the bottom of the 
primary seal, the tank shell, the liquid surface, and the 
floating roof. 

"Vapor tight" means capable of holding a pressure of 18 
inH20 and a vacuum of 6 inH20 without sustaining a 
pressure change of more than 3 inH20 in 5 minutes. 

"Waxy, heavy pour crude oil" means a crude oil with a 
pour point of 50'F or higher as determined by the 
American Society for Testing and Materials Standard 
097-66, "Test for Pour Point of Petroleum Oils" (see 
Appendix M). 

§ 120-04-3703. Standard for volatile organic compounds. 

A. Petroleum liquid storage - fixed roof tanks. 

1. No owner or other person shall use or permit the 
use of any fixed roof tank of more than 40,000 gallons 
capacity for storage of petroleum liquids, unless such 
tank is equipped with a control method which will 
remove, destroy or prevent the discharge into the 
atmosphere of at least 90% by weight of volatile 
organic compound emissions. 

2. Achievement of the emission standard in subdivision 
A 1 of this section by use of methods in § 120-04-3704 
A will be acceptable to the board. 
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3. The provisions of subsection A of this section shall 
not be applicable to fixed roof tanks having capacities 
less than 400,000 gallons for crude oil or condensate 
stored, processed or treated at a drilling and 
production facility prior to custody transfer. 

4. The owner of a fixed roof tank subject to the 
provisions of subdivision A 1 of this section shall: 

a. When the fixed roof tank is equipped with an 
internal floating roof, perform a visual inspection 
annually of the floating cover through roof hatches, 
to ascertain compliance with the specifications in 
subdivisions A 4 a (1) and (2), 

(l) The cover should be uniformly floating on or 
above the liquid and there should be no visible 
defects in the surface of the cover or liquid 
accumulated on the cover. 

(2) The seal must be intact and uniformly in place 
around the circumference of the cover between the 
cover and tank wall. 

b. Perform a complete inspection of the cover and 
seal and record the condition of the cover and seal 
when the tank is emptied for nonoperational reasons 
such as maintenance, an emergency, or other 
similar purposes. 
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c. Maintain records of the throughput quantities and 
types of petroleum liquids stored, the average 
monthly storage temperature and true vapor 
pressure of the liquid as stored, and the results of 
the inspections performed under the provisions of 
subdivisions A 4 a and b of this section. 

B. Petroleum liquid storage - floating roof tanks. 

1. No owner or other person shall use or permit the 
use of any floating roof tank of more than 40,000 
gallons capacity for storage of petroleum liquids, 
unless such tank is equipped with a control method 
which will remove, destroy or prevent the discharge 
into the atmosphere ·of at least 90% by weight of 
volatile organic compound emissions. 

2. Achievement of the emission standard in subdivision 
B I of this section by use of methods in § 120-04-3704 
B will be acceptable to the board. 

3. The provisions of subsection B of this section shall 
not be applicable to the following: 

a. Floating roof tanks having capacities less than 
400,000 gallons for crude oil or condensate stored, 
processed or treated at a drilling and production 
facility prior to custody transfer. 

b. Floating roof tanks storing waxy, heavy pour 
crude oil. 

4. The owner of a floating roof tank subject to the 
provisions of subdivision B 1 of this section shall: 

a. Perform routine inspections annually which shall 
include a visual inspection of the secondary seal 
gap. 

b. When the floating roof is equipped with a 
vapor~mounted primary seal, measure the secondary 
seal gap annually in accordance with subdivisions B 
4 b (1) and (2) of this section. 

(I) Physically measuring the length and width of all 
gaps around the entire circumference of the 
secondary seal in each place where a 1 /8-inch. 
uniform diameter probe passes freely (without 
forcing or binding against the seal) between the seal 
and tank wall; and 

(2) Summing the area of the individual gaps. 

c. Maintain records of the types of petroleum liquids 
stored, the maximum true vapor pressure of the 
liquid as stored, and the results of the inspections 
performed under the provisions of subdivisions B 4 
a and b of this section. 

C. Gasoline bulk loading - bulk terminals. 

1. No owner or other person shall cause or permit the 
discharge into the atmosphere from a bulk gasoline 
terminal (including any appurtenant equipment 
necessary to load the tank truck compartments) any 
volatile organic compound in excess of .67 pounds per 
1,000 gallons of gasoline loaded. 

2. Achievement of the emission standard in subdivision 
C 1 of this section by use of methods in § 120-04-3704 
C will be acceptable to the board. 

D. Gasoline bulk loading - bulk plants. 

1. No owner or other person shall use or permit the 
use of any bulk gasoline plant (including any 
appurtenant equipment necessary to load or unload 
tank trucks and account trucks) unless such plant is 
equipped with a vapor control system that will 
remove, destroy or prevent the discharge into the 
atmosphere of at least 77% by weight of volatile 
organic compound emissions. 

2. Achievement of the emission standard in subdivision 
D 1 of this section by use of methods in § 120-04-3704 
D will be acceptable to the board. 

3. The provisions of subsection D of this section shall 
not be applicable to facilities whose leta! average 
gasaliRe daily throughput of gasoline is less than 4,000 
gallons per working day when based on a 30-day 
rolling average. Average daily throughput means the 
average daily amount of gasoline pumped at a 
gasoline dispensing facility during the most recent 
30-day period. Average daily throughput shall be 
calculated for the two most recent consecutive 
calendar years. If during this two-year period or any 
period thereafter, the average daily throughput 
exceeds 4,000 gallons per working day, the facility is 
no longer exempt from the provisions of subdivision D 
1 of this section. 

E. Transfer of gasoline - gasoline dispensing facilities -
stage I vapor control systems . 

1. No owner or other person shall transfer or permit 
the transfer of gasoline from any tank truck into any 
stationary storage tank unless such tank is equipped 
with a vapor control system that will remove, destroy 
or prevent the discharge into the atmosphere of at 
least 90% by weight of volatile organic compound 
emissions. 

2. Achievement of the emission standard in subdivision 
E 1 of this section by use of methods in § 120-04-3704 
E will be acceptable to the board. 

3. The provisions of subsection E of this section shall 
not apply to the following: 

a. Transfers made to storage tanks that are either 
less than 250 gallons in capacity or located at 
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facilities whose -teial average gaseliHe monthly 
throughput of gasoline is less than 10,000 gallons j>ef --
b. Transfers made to storage tanks equipped with 
floating roofs or their equivalent. 

F. Transfer of gasoline - gasoline dispensing facilities -
Stage II vapor recovery systems. 

1. No owner or other person shall transfer or permit 
the transfer of gasoline into the fuel tank of any 
motor vehicle at any affected gasoline dispensing 
facility unless the transfer is made using a certified 
Stage II vapor recovery system that is designed, 
operated, and maintained such that the vapor recovery 
system removes, destroys or prevents the discharge 
into the atmosphere of at least 95% by weight of 
volatile organic compound emissions. 

2. Achievement of the emission standard in subdivision 
F 1 of this section by use of methods in § 120-04-3704 
F will be acceptable to the board. 

3. The provisions of subsection F of this section shall 
apply to affected facilities in the Northern Virginia 
and Richmond Volatile Organic Compound Emissions 
Control Areas designated in Appendix P. The affected 
gasoline facilities shall be in compliance with the 
emissions standard in subdivision F 1 of this section 
according to the following schedule: 

a. Facilities which begin actual construction on or 
after January 1, 1993, must comply upon start-up 
unless the facility can prove it is exempt under the 
provisions of subdivision F 4 of this section. 

b. Facilities which begin actual construction after 
November 15, 1990, and before January 1, 1993, 
must comply by May 15, 1993. 

c. Facilities which begin actual construction on or 
before November 15, 1990, and dispense an average 
monthly throughput of 100,000 gallons or more of 
gasoline must comply by November 15, 1993. 

d. All other affected facilities which begin actual 
construction on or before November 15, 1990, must 
comply by November 15, 1994. 

4. The provisions of subsection F of this section sha/1 
not apply to the following facilities: 

a. Gasoline dispensing facilities with an average 
monthly throughput of 10,000 ga/lons or less. 

b. Gasoline dispensing facilities owned by 
independent small business gasoline marketers with 
an average monthly throughput of [ less flffifl ] 
50,000 gallons [ or less ] . 
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c. Gasoline dispensing devices that are used 
exclusively for refueling marine vehicles, aircraft, 
farm equipment, and emergency vehicles. 

5. Any gasoline dispensing facility subject to the 
provisions of subsection F of this section shall also 
comply with the provisions of subsection E of this 
section (Stage I vapor controls). 

6. In accordance with the provisions of AQP-9, 
Procedures for Implementation of Regulations 
Covering Stage II Vapor Recovery Systems for 
Gasoline Dispensing Facilities (see Appendix S), 
owners of affected gasoline dispensing facilities shall: 

[ a. Register the Stage II system with the board and 
submit Stage II vapor recovery equipment 
specifications at least 90 days prior to installation of 
the Stage II vapor recovery system. Owners of 
gasoline dispensing facilities in existence as of 
January 1, 1993, shall contact the board by 
February 1, 1993, and register the Stage II vapor 
recovery system according to the schedule outlined 
in AQP-9. Any repair or modification to an exisling 
Stage II vapor recovery system that changes the 
approved configuration sha/1 be reported to the 
board no later than 30 days after completion of 
such repair or modification. ] 

[ tr. b. ] Perform tests, before the equipment is 
made available for use by the public, on the entire 
Stage II vapor recovery system to ensure the proper 
functioning of nozzle automatic shut-off mechanisms 
and flow prohibiting mechanisms where applicable, 
and perform a pressure decay /leak test, a vapor 
space tie test, and a liquid blockage test. [ In cases 
where use of one of the test methods in AQP-9 is 
not feasible for a particular Stage II vapor recovery 
system, the owner may, upon approval of the board, 
use an alternative test method. ] 

[ Jr. c. ] No later than 15 days after system testing 
is completed, submit to the board documentation 
showing [ #!ttl !lie eHfire stage H 'if8JMf Feeaw"y 
system Jms passed the results of ] the tests outlined 
in subdivision F 6 [ a b ] of this section. 

[ "' d. ] Ensure that the Stage II vapor recovery 
system is vapor tight by performing a pressure 
decay/leak test and a liquid blockage test at least 
every five years, upon major system replacement or 
modification, or if requested by the board after 
evidence of a system malfunction which 
compromises the efficiency of the system. 

[ <~, e. ] Notify the board at least two days prior to 
Stage II vapor recovery system testing as required 
by subdivisions [ F ii a iHld F ii e F 6 b and F 6 d 
] of this section. 

[ "' f. ] Conspicuously post operating instructions for 
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the vapor recovery system [ it! the gasoline 
dispensing aretl on each gasoline dispensing pump ] 
which includes the following [ information ]: 

[ (1) A statement, as described in Part III F 1 of 
AQP-9 (see Appendix S), describing the benefits of 
the Stage II vapor recovery system. ] 

[ fl1 (2) ] A clear description of how to correctly 
dispense gasoline with the vapor recovery nozzles. 

[ f2:i (3) ] A warning that repeated attempts to 
continue dispensing gasoline, after the system has 
indicated that the vehicle fuel tank is full (by 
automatically shutting off) may result in spillage or 
recirculation of gasoline. 

[ f2:/ ( 4) ] A telephone number to report problems 
experienced with the vapor recovery system to the 
board. 

[ ?. g. Promptly and ] conspicuously post "Out Of 
Order" signs on any nozzle associated with any [ 
ahOI'egFBHB<i ] part of the vapor recovery system 
which is defective [ tffl#! said system has beea 
l'eflBi."€11 if use of that nozzle would allow escape of 
gasoline vapors to the atmosphere ] . [ "Out of 
order" signs shall not be removed from affected 
nozzles until said system has been repaired. ] 

[ It- h. ] Provide adequate training and written 
instructions [ for facility personnel ] to assure 
proper operation of the vapor recovery system. 

[ lr. i. ] Perform routine maintenance inspections of 
the Stage II vapor recovery system on a daily and 
monthly basis and record the [ monthly ] inspection 
results. 

[ f: j. ] Maintain records on site, in a form and 
manner acceptable to the board, of [ the fy[Je fffld 
d•mlion 81 llil:Y fflifflres 81 the sysfem, operator 
training, system registration and equipment approval 
] , [ and ] maintenance, repair and testing of the 
system [ , iRSpeelieas, fffld enfo."eemeat affieBtT. ]. 
Records shall be retained for a period of at least 
two years, unless specified otherwise, and shall be 
made immediately available for inspection by the 
board upon request. 

F G . Tank trucks/account trucks and vapor collection 
systems. 

1. No owner or other person shall use or permit the 
use of any tank truck or account truck that is loaded 
or unloaded at facilities subject to the provisions of 
subsection C, D or E of this section unless such truck 
is designed, maintained and certified to be vapor tight. 
In addition, there shall be no avoidable visible liquid 
leaks. Invariably there will be a few drops of liquid 
from disconnection of dry breaks in liquid lines even 

when well maintained; these drops are allowed. 

2. Vapor-laden tank trucks or account trucks 
exclusively serving facilities subject to subsection D or 
E of this section may be refilled only at facilities in 
compliance with subsection C of this section. 

3. Tank truck and account truck hatches shall be 
closed at all times during loading and unloading 
operations (periods during which there is liquid flow 
into or out of the truck) at facilities subject to the 
provisions of subsection C, D or E of this section. 

4. During loading or unloading operations at facilities 
subject to the provisions of subsection C, D or E of 
this section, there shall be no volatile organic 
compound concentrations greater than or equal to 
100% of the lower explosive limit (LEL, measured as 
propane) at 2.5 centimeters around the perimeter of a 
potential leak source as detected by a combustible gas 
detector. In addition, there shall be no avoidable 
visible liquid leaks. Invariably there will be a few 
liquid drops from the disconnection of well-maintained 
bottom loading dry breaks and the raising of 
well-maintained top loading vapor heads; these few 
drops are allowed. The vapor collection system 
includes all piping, seals, hoses, connection, 
pressure~vacuum vents and other possible leak sources 
between the truck and the vapor disposal unit and 
between the storage tanks and vapor recovery unit. 

5. The vapor collection and vapor disposal equipment 
must be designed and operated to prevent gauge 
pressure in the tank truck from exceeding 18 inH20 
and prevent vacuum from exceeding 6 inH20. 

6. Testing to determine compliance with subdivision F 
l G 1 of this section shall be conducted and reported 
and data shall be reduced as set forth in procedures 
approved by the board using test methods specified 
therein. All tests shall be conducted by, or under the 
direction of, a person qualified by training or 
experience in the field of air pollution testing, or tank 
truck maintenance and testing and approved by the 
board. 

7. Monitoring to confirm the continuing existence of 
leak tight conditions specified in subdivision F 4 G 4 
of this section shall be conducted as set forth in 
procedures approved by the board using test methods 
specified therein. 

8. Owners of tank trucks and account trucks subject to 
the provisions of subdivision F l- G 1 of this section 
shall certify, each year that the trucks are vapor tight 
in accordance with test procedures specified in 
subdivision F S G 6 of this section. Trucks that are 
not vapor tight must be repaired within 15 days of the 
test and be tested and certified as vapor tight. 

9. Each truck subject to the provisions of subdivision 
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F t G 1 of this section shall have information 
displayed on the tank indicating the expiration date of 
the certification and such other information as may be 
needed by the board to determine the validity of the 
certification. The means of display and location of the 
above information shall be in a manner acceptable to 
the board. 

10. An owner of a vapor collection/control system 
shall repair and retest the system within 15 days of 
the testing, if it exceeds the limit specified in 
subdivision F 4 G 4 o! this section. 

11. The owner of a tank/account truck or vapor 
collection/control system or both subject to the 
provisions of this section shall maintain records of all 
certification testing [ and ] repairs. The records must 
identify the tank/account truck, vapor collection 
system, or vapor control system; the date of the test 
or repair; and, if applicable, the type of repair and 
the date of retest. The records must be maintained in 
a legible, readily available condition !or at least two 
years after the date testing or repair was completed. 

12. The records of certification tests required by 
subdivision F H- G 11 o! this section shall, as a 
minimum, contain the following: 

a. The tank/account truck tank identification 
number. 

b. The initial test pressure and the time of the 
reading. 

c. The final test pressure and the time of the 
reading. 

d. The initial test vacuum and the time of the 
reading. 

e. The final test vacuum and the time of the 
reading. 

!. Name and the title of the person conducting the 
test. 

13. Copies of all records and reports required by this 
section shall immediately be made available to the 
board, upon verbal or written request, at any 
reasonable time. 

14. The board may, at any time, monitor a 
tank/account truck, vapor collection system, or vapor 
control system, by the method referenced in 
subdivision F S G 6 or F 7 G 7 of this section to 
confirm continuing compliance with subdivision F I- G 
1 or F 4 G 4 o! this section. 

15. 1!, after over one year of monitoring (i.e., at least 
two complete annual checks), the owner of a truck 
subject to the provisions of subdivision F S G 6 o! this 
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section !eels that modification of the requirements are 
in order, he may request in writing to the board that 
a revision be made. The request should include data 
that have been developed to justify any modifications 
in the monitoring schedule. On the other hand, if the 
board finds an excessive number of leaks during an 
inspection, or if the owner finds an excessive number 
of leaks during scheduled monitoring, consideration 
shall be given to increasing the frequency of 
inspection. 

§ 120·04-3704. Control technology guidelines. 

A. Petroleum liquid storage · fixed roo! tanks. 

1. The tank should be a pressure tank maintaining 
working pressure sufficient at all times to prevent 
vapor loss to the atmosphere, or be designed and 
equipped with one of the following vapor control 
systems: 

a. An internal floating roof resting on the surface of 
the liquid contents and equipped with a closure seal, 
or seals, to close the space between the roo! edge 
and tank shell. All tank gauging and sampling 
devices should be vapor tight except when gauging 
or sampling is taking place. 

b. Any system of equal or greater control e!!iciency 
to the system in subdivision A 1 a of this section, 
provided such system is approved by the board. 

2. There should be no visible holes, tears or other 
openings in the seal or any seal fabric. 
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3. All openings, except stub drains, should be equipped 
with a cover, seal or lid. The cover, seal or lid should 
be in a closed position at all times except when the 
device is in actual use. Automatic bleeder vents should 
be closed at all times except when the roof is floated 
of! or landed on the roo! leg supports. Rim vents, if 
provided, should be set to open when the roo! is being 
floated of! the roo! leg supports or at the 
manufacturer's recommended setting. 

4. The exterior above ground surfaces (exposed to 
sunlight) should be painted white, light pastels, or light 
metallic and such exterior paint should be periodically 
maintained in good condition. Repainting may be 
performed during normal maintenance periods. 

B. Petroleum liquid storage · floating roof tanks. 

1. The tank should be designed and equipped with one 
of the following vapor control systems: 

a. An external floating roof resting on the surface of 
the liquid contents and equipped with a seal closure 
device (meeting the specifications set forth in 
subdivisions B 2 and 3 of this section) to close the 
space between the roo! edge and tank shell. All 
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tank gauging and sampling devices should be vapor 
tight except when gauging or sampling is taking 
place. 

b. Any system of equal or greater control efficiency 
to the system in subdivision B 1 a of this section, 
provided such system is approved by the board. 

2. Unless the tank is a welded tank fitted with a 
metallic-type shoe seal which has a secondary seal 
from the top to the shoe seal to the tank wall (a 
shoe-mounted secondary), the tank should be fitted 
with a continuous secondary seal extending from the 
floating roof to the tank wall (a rim-mounted 
secondary) if: 

a. The tank is a welded tank, the true vapor 
pressure of the contained liquid is 4.0 psi or 
greater, and the primary seal is one of the 
following: 

(1) A metallic-type shoe seal. 

(2) A liquid-mounted foam seal. 

(3) A liquid-mounted liquid-filled type seal. 

( 4) Any other seal closure device 
demonstrated equivalent to the 
specified in subdivisions B 2 a (!) 
this section. 

which can be 
primary seals 
through (3) of 

b. The tank is a riveted tank, the true vapor 
pressure of the contained liquid is 1.5 psi, or 
greater, and the seal closure device is as described 
in subdivision B 2 a of this section. 

c. The tank is a welded or riveted tank, the true 
vapor pressure of the contained liquid is 1.5 psi, or 
greater, and the primary seal is vapor mounted. 
When such primary ·seal closure device can be 
demonstrated equivalent to the primary seals 
described in subdivision B 2 a of this section, the 
provisions of that subdivision apply. 

3. The seal closure devices should meet the following 
requirements: 

a. There should be no visible holes, tears or other 
openings in the seal or any seal fabric. 

b. The seal should be intact and uniformly in place 
around the circumference of the floating roof 
between the floating roof and the tank wall. 

c. The areas where the gap between the secondary 
seal, installed pursuant to subdivision B 2 c of this 
section, and the tank wall exceeds I /8 inch in width 
shall be calculated in square inches. The sum of all 
such areas shall not exceed 1.0 square inch per foot 
of tank diameter. 

4. All openings, except for automatic bleeder vents, 
rim space vents and leg sleeves, should provide a 
projection below the liquid surface. All openings, 
except stub drains, should be equipped with a cover, 
seal or lid. The cover, seal or lid should be in a 
closed position at all times except when the device is 
in actual use. Automatic bleeder vents should be 
closed at all times except when the roof is floated off 
or landed on the roof leg supports. Rim vents, if 
provided, should be set to open when the roof is being 
floated off the roof leg supports or at the 
manufacturer's recommended setting. Any emergency 
roof drain should be provided with a slotted 
membrane fabric cover or equivalent cover that. 
covers at least 90% of the area of the opening. 

5. The exterior above ground surfaces (exposed to 
sunlight) should be painted white, light pastels, or light 
metallic and such exterior paint should be periodically 
maintained in good condition. Repainting may be 
performed during normal maintenance periods. 

C. Gasoline bulk loading - bulk terminals. 

The control system should consist of the following: 

I. A vapor collection and disposal system with the 
vapor disposal portion consisting of one of the 
following: 

a. Compression - refrigeration - adsorption system. 

b. Refrigeration system. 

c. Oxidation system. 

d. Any system of equal or greater control efficiency 
to the systems in subdivisions C 1 a through c of 
this section, provided such system is approved by 
the board. 

2. A vapor collection and disposal system with the 
vapor collection portion meeting the following criteria: 

a. Loading should be accomplished in such manner 
that all displaced vapor and air will be vented only 
to the vapor disposal system. Measures should be 
taken to prevent liquid drainage from the loading 
device when it is not in use or to accomplish 
substantially complete drainage before the loading 
device is disconnected. 

b. The pressure relief valves on storage containers 
and tank trucks should be set to release at no less 
than 0.7 psi or the highest possible pressure (in 
accordance with the following National Fire 
Prevention Association Standards: NFPA 385, 
Standard for Tank Vehicles for Flammable and 
Combustible Liquids; NFPA 30, Flammable and 
Combustible Liquids Code; NFPA 30A, Automotive 
and Marine Service Station Code (see Appendix M)). 
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c. Pressure in the vapor collection lines should not 
exceed tank truck pressure relief valve settings. 

d. All loading and vapor lines should be equipped 
with fittings which make vapor tight connections and 
which close when disconnected. 

D. Gasoline bulk loading - bulk plants. 

I. The control system should consist of one of the 
following: 

a. Submerged filling of account trucks and storage 
tanks (either top-submerged or bottom-fill) plus a 
vapor balance (displacement) system to control 
volatile organic compounds displaced by gasoline 
delivery to the storage tank and account truck. 

b. Top loading vapor recovery method of filling 
account trucks and storage tanks plus a vapor 
balance (displacement) system to control volatile 
organic compounds displaced by gasoline delivery to 
the storage tank and account truck. 

c. Any system of equal or greater control efficiency 
to the system in subdivision D 1 a or b of this 
section, provided such system is approved by the 
board. 

2. The control system in subdivisions D 1 a and b of 
this section should meet the following equipment 
specifications and operating procedures: 

a. For top-submerged and bottom-fill. The fill pipe 
should extend to within six inches of the bottom of 
the storage tank and account truck during 
top-submerged filling operations. Any bottom fill is 
acceptable if the inlet is flush with the tank bottom. 

b. For the balance system: 

(1) There should be no leaks in the account trucks' 
and tank trucks' pressure vacuum relief valves and 
hatch covers, nor tank trucks, account trucks, 
storage tanks or associated vapor return lines during 
loading or unloading operations. 

(2) The pressure relief valves on storage tanks, 
account trucks and tank trucks should be set to 
release at no less than 0.7 psi or the highest 
possible pressure (in accordance with the following 
National Fire Prevention Association Standards: 
NFPA 385, Standard for Tank Vehicles for 
Flammable and Combustible Liquids; NFPA 30, 
Flammable and Combustible Liquids Code; NFPA 
30A, Automotive and Marine Service Station Code 
(see Appendix M)). 

(3) Pressure in the vapor collection lines should not 
exceed account truck or tank truck pressure relief 
valve settings. 
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( 4) All loading and vapor lines should be equipped 
with fittings which make vapor tight connections and 
which close when disconnected. 

E. Transfer of gasoline - gasoline dispensing facilities 
stage I vapor control systems . 
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The control system should consist of the following: 

1. A submerged fill pipe. 

2. A vapor control system with the vapor recovery 
portion consisting of one of the following: 

a. A vapor tight return line from the storage 
container to the tank truck which shall be 
connected before gasoline is transferred into the 
container. 

b. Any adsorption system or condensation system. 

c. Any system of equal or greater control efficiency 
to the systems in subdivision E 2 a or b of this 
section, provided such system is approved by the 
board. 

3. A vapor control system with the vapor balance 
portion meeting the following criteria: 

a. There should be no leaks in the tank trucks' 
pressure vacuum relief valves and hatch covers, nor 
truck tanks, storage tanks and associated vapor 
return lines during loading or unloading operations. 

b. The pressure relief valves on storage containers 
and tank trucks should be set to release at no less 
than 0.7 psi or the highest possible pressure (in 
accordance with the following National Fire 
Prevention Association Standards: NFPA 385, 
Standard for Tank Vehicles for Flammable and 
Combustible Liquids; NFPA 30, Flammable and 
Combustible Liquids Code; NFPA 30A, Automotive 
and Marine Service Station Code (see Appendix M)). 

c. Pressure in the vapor collection lines should not 
exceed tank truck pressure relief valve settings. 

d. All loading and vapor lines should be equipped 
with fittings which make vapor tight connections and 
which close when disconnected. 

F. Transfer of gasoline - gasoline dispensing facilities -
Stage II vapor recovery systems. 

1. Stage II vapor recovery systems shall be limited to 
those certified systems approved under the provisions 
of AQP-9, Procedures for Implementation of 
Regulations Covering Stage II Vapor Recovery Systems 
for Gasoline Dispensing Facilities (see Appendix S), 
which utilize coaxial hoses and vapor check valves in 
the nozzle [ ~ "" remt>le eheelf ¥f!lvest or remote 
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vapor check valves which do not impede the 
performance of the functional tests required in 
subdivision F 6 b of § 120-04-3703 ] . 

2. Stage II vapor recoveJY systems installed prior to 
JanuaJY 1, 1993, must meet the specifications of a 
system certified by the California Air Resources 
Board. Owners of Stage II vapor recoveJY systems 
utilizing remote check valves [ which will impede the 
performance of the functional tests required in 
subdivision F 6 b of § 120-04-3703 ] and dual vapor 
recoveJY hoses shall replace these components with 
check valves in the nozzle and with coaxial hoses by 
JanuaJY 1, 1995. 

§ 120-04-3705. Standard for visible emissions. 

The provisions of Rule 4-1 (Emission Standards for 
Visible Emissions and Fugitive Dust/Emissions) apply. 

§ 120-04-3706. Standard for fugitive dust/emissions. 

The provisions of Rule 4-1 (Emission Standards for 
Visible Emissions and Fugitive Dust/Emissions) apply. 

§ 120-04-3707. Standard for odor. 

The provisions of Rule 4-2 (Emission Standards for 
Odor) apply. 

§ 120-04-3708. Standard for noncriteria pollutants. 

The provisions of Rule 4-3 (Emission Standards for 
Noncriteria Pollutants) apply. 

§ 120-04-3709. Compliance. 

The provisions of § 120-04-02 (Compliance) apply. 

§ 120-04-3710. Test methods and procedures. 

The provisions of § 120-04-03 (Emission testing) apply. 

§ 120-04-3711. Monitoring. 

The provisions of § 120-04-04 (Monitoring) apply. 

§ 120-04-3712. Notification, records and reporting. 

The provisions of § 120-04-05 (Notification, records and 
reporting) apply. 

§ 120-04-3713. Registration. 

The provisions of § 120-02-31 (Registration) apply. 

§ 120-04-3714. Facility and control equipment maintenance 
or malfunction. 

The provisions of § 120-02-34 (Facility and control 
equipment maintenance or malfunction) apply. 

§ 120-04-3715. Permits. 

A permit may be required prior to beginning any of the 
activities specified below and the provisions of Part V 
(New and Modified Sources) and Part VIII (Permits for 
New and Modified Sources) may apply. Owners 
contemplating such action should contact the appropriate 
regional office for guidance. 

A. Construction of a facility. 

B. Reconstruction (replacement of more than half) of a 
facility. 

C. Modification (any physical change to equipment) of a 
facility. 

D. Relocation of a facility. 

E. Reactivation (restart-up) of a facility. 

APPENDIX P. 
VOLATILE ORGANIC COMPOUNDS AND NITROGEN 

OXIDES EMISSIONS CONTROL AREAS. 

Velatile Orgaeie CBffiJJBH:REl Emissieas ~ Areas are 
geegrephieally - as fflllaws; 

*iT ~ &mtr&T Reg-ton 5 Richmond €1:-ty 
Elias lei field €m:mty 
,.,._,_ 

*+r ~ &mtrtrt Reg-ton & Ehesapeake erty 
f!mnpton e;-ty 

,.,.,_ - e;-ty 
Norf'oti< e;-ty 
POI tsmou th erty 
Sttffoti< e;-ty 
• it g j Ilia Bea-ch etty 

trTr-~ €ott1:To-t Reg+ott T Alexaad• ia etty 
~e;-ty 

f'rl+s etmrcit etty 
Manassas €+ty 
!''Ilana s sa s P1trlr e±ty 
At ling ton €m:mty 

~­
""""""" -f>ri"m:e wt+H-mn €ottnty 

Emissions Control Areas are geographically defined below by 
locality for the pollutants indicated. 

A. Volatile Organic Compounds 

1. Northern Virginia Emissions Control Area 

Arlington County 
Fairfax County 
Loudoun County 
Prince William County 

Alexandria City 
Fairfax City 
Falls Church City 
Manassas City 
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Stafford County Manassas Park City 

2. Richmond Emissions Control Area 

Charles City County Colonial Heights 
Chesterfield County Hopewel.l City 
Hanover County Richmond City 
Henrico County 

City 

3. Hampton Roads Emissions Control Area 

Chesapeake City 
Hampton City 

Portsmouth City 
Suffolk City 

Newport News City Virginia Beach City 
Norfolk City 

B. Nitrogen Oxides 

1. Northern Virginia Emissions Control Area 

Arlington County 
Fairfax County 
Loudoun County 

Alexandria City 
Fairfax City 

Prince Will ism County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area 

Charles City County Colonial Heights City 
Chesterfield County Hopewell City 
Hanover County Richmond City 
Henrico County 

3. Hampton Roads Emissions Control Area 

Chesapeake City 
Hampton City 

Portsmouth City 
Suffolk City 

Newport News City Virginia Beach City 
Norfolk City 

APPENDIX S. 
AIR QUALITY PROGRAM POLICIES AND 

PROCEDURES. 

I. General. 

A. In order for the Commonwealth to fulfill its 
obligations under the federal Clean Air Act, some 
provisions of these regulations are required to be approved 
by the U.S. Environmental Protection Agency as part of 
the State Implementation Plan and when approved those 
provisions become federally enforceable. 

B. In cases where these regulations specify that 
procedures or methods shall be approved by, acceptable to 
or determined by the board or other similar phrasing or 
specifically provide for decisions to be made by the board 
or department, it may also be necessary to have such 
actions (approvals, determinations, exemptions, exclusions, 
or decisions) approved by the U.S. Environmental 
Protection Agency as part of the State Implementation 
Plan in order to make them federally enforceable. In 
accordance with U.S. Environmental Protection Agency 
regulations and policy, it has been determined that it is 
necessary for the procedures listed in Section II of this 
appendix to be approved as part of the State 
Implementation Plan. 
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C. Failure to include in this appendix any procedure 
mentioned in the regulations shall not invalidate the 
applicability of the procedure. 

D. Copies of materials listed in this appendix may be 
examined by the public at the headquarters office of the 
Department of Air Pollution Control, Eighth Floor, Ninth 
Street Office Building, 200-202 North Ninth Street, 
Richmond, Virginia between 8:30 a.m. and 4:30 p.m. of 
each business day. 

II. Specific documents. 

A. Procedures for Testing Facilities Subject to Emission 
Standards for Volatile Organic Compounds, AQP-1, July 1, 
1991. 

B. Procedures for Determining Compliance with Volatile 
Organic Compound Emission Standards Covering Surface 
Coating Operations, AQP-2, July 1, 1991. 

C. Procedures for the Measurement of 
Efficiency for Determining Compliance with 
Organic Compound Emission Standards Covering 
Coating Operations, AQP-3, July 1, 1991. 

Capture 
Volatile 
Surface 

D. Procedures for Maintaining Records for Surface 
Coating Operations and Graphic Arts Printing Processes, 
AQP-4, July 1, 1991. 

287 

E. (Reserved) 

F. Procedures for Implementation of Regulations 
Covering Stage II Vapor Recovery Systems For Gasoline 
Dispensing Facilities, AQP-9, January 1, 1993. 
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DEPARTMENT OF AIR POLUTION CONTROL (STATE 
BOARD OF) 

Title Q! Regulation: VR 120-01. Regulations lor the 
Control and Abatement of Air Pollution - New and 
Modified Stationary Sources. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Effective Date: January I, 1993. 

Summary: 

The regulation amendments concern provisions 
covering new and modzfied stationary source permits. 
The major provisions of the revision are summarized 
below: 

1. The 1990 Clean Air Act Amendments mandate 
certain changes to each state's nonattainment permit 
requirements; Virginia's requirements appear in § 
120-08-03. The major changes related to the 
requirements of the Clean Air Act appear in the 
definitions and in subsections F, M and N. The 
definitions of "major stationary source," "net 
emissions increase," "nonattainment pollutant" and 
significant" have been amended to meet various 
requirements of Title I of the Clean A1r Act. 
Subsection F, regarding standards, and subsection M, 
regarding offsets, have been amended to meet the 
requirements of §§ 173(a) and 182 of the Clean Air 
Act. Subsection N, regarding de minimis increases and 
modification alternatives, has been added to meet the 
requirements of § J82(c,(6) through (8). Where 
appropriate, nitrogen oxides has been added to the 
language in this section regarding the relevant 
nonattainment pollutants. 

2. Through these amendments, the department is 
expanding the opportunity for public participation 
with regard to permitting. Current public participation 
requirements have been combined with new 
requirements in a separate public participation section 
in §§ 120-08-01, 120-o8-o2 and 120-08-03. in §§ 
120-08-02 and 120-08-03, the revision requires the 
applicant to provide public notice and an 
informational briefing in addition to the public 
hearing and public comment period now provided by 
the department. In § J20-o8-0J, the revision requires 
the applicant to provide public notice only, in 
addition to the current public participation provisions. 

3. The definition of "building, structure, or facility" in 
§ 120-08-03 has expanded to include installation. The 
definition of "installation" has been deleted. This 
change removes the dual definition from this section 
making the definition of "building, structure, facz/ity 
or installation" identical to that in § 120-08-02. 

4. The revision amends the provision concerning who 
signs applications for permits in §§ 120-08-oJ, 
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120-o8-o2 and 120-o8-o3 to conform to similar 
provisions in the regulations of other state 
environmental agencies. 

5. The revision adds a prOVISIOn to §§ 120-08-01, 
120-08-o2 and 120-08-03 concerning the statutory 
requirement for all applicants to provide notification 
from the locality that the location and operation af 
the facility are consistent with certain local 
ordinances. 

6. The revision adds subsections on reactivation and 
shutdown, transfer of permits, and revocation and 
enforcement of permits to §§ 120-08-01, 120-08-02 and 
120-08-o3. 

7. The revision amends Appendix R to provide an 
increase in some general exemption levels and in 
some specific exemption levels. The revision also 
amends section IX, regarding exemption levels for 
sources emitting toxic pollutants, by allowing sources 
applying for modification permits to be exempt from 
the penni! requirements on the basis of the increased 
emissions alone. 

VR 120-01. Regulations for the Control and Abatement of 
Air Pollution - New and Modified Stationary Sources. 

PART VIII. 
PERMITS FOR NEW AND MODIFIED SOURCES. 

§ 120-08-01. Permits - new and modified stationary sources. 
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A. Applicability. 

I. Except as provided in subsection A 3 of this 
section, the provisions of this section apply to the 
construction, reconstruction, relocation or modification 
of any stationary source. 

2. The provisions of this Rfle section apply throughout 
the Commonwealth of Virginia. 

3. The provisions of this section do not apply !<> !lle 
reB:eti, stian ef aey emissians Hftit: flftft to any facility 
exempted by Appendix R. Exemption from the 
requirement to obtain a permit under this section 
shall not relieve any owner of the responsibility to 
comply with any other applicable provisions of these 
regulations or any other applicable regulations, laws, 
ordinances and orders of the governmental entities 
having jurisdiction. Any facility which is exempt from 
the provisions of this section based on the criteria in 
Appendix R but which exceeds the applicability 
thresholds for any emmission standard in Part IV if it 
were an existing source or any standard of 
performance in Part V shall be subject to the more 
restrictive of the provisions of either the emission 
standard in Part IV or the standard of performance 
in Part V. 
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4. Where a source is constructed or modified in [ 
contemporaneous ] increments which individually are 
not subject to approval under this section and which 
are not part of a program of construction or 
modification in planned incremental phases approved 
by the board, all such increments shall be added 
together for determining the applicability of this 
section. [ An incremental change is contemporaneous 
with the particular change only zf it occurs between 
the date five years before construction on the 
particular change commences and the date that the 
increase from the particular change occurs. ] 

+. 5. Unless specified otherwise, the provisions of this 
section are applicable to various sources as follows: 

a. Provisions referring to "sources," "new and/or 
modified sources" or "stationary sources" are 
applicable to the construction, reconstructi or 
modification of all stationary sources (including 
major stationary sources and major modifications) 
and the emissions therefrom to the extent that such 
sources and their emissions are not subject to the 
provisions of § 120-08-02 or § 120-08-03. 

b. Provisions referring to "major stationary sources" 
are applicable to the construction, reconstruction or 
modification of all major stationary sources. 

c. In cases where the provisions of § 120-08-02 or § 
120-08-03 conflict with those of this section, the 
provisions of § 120-08-02 or § !20-08-03 shall prevail. 

B. Definitions. 

!. For the purpose of these regulations and subsequent 
amendments or any orders issued by the board, the 
words or terms shall have the meaning given them in 
subsection B 3 of this section. 

2. As used in this section, all terms not defined herein 
shall have the meaning given them in Part I, unless 
otherwise required by context. 

3. Terms defined. 

"Allowable emissions" means the emission rate of a 
stationary source calculated by using the maximum rated 
capacity of the source (unless the source is subject to 
state [ &!' and ] federally enforceable limits which restrict 
the operating rate and/or hours of operation) and the 
most stringent of the following: 

(I) Applicable emission standards. 

(2) The emission limitation specified as a state and 
federally enforceable permit condition, including those 
with a future compliance date. 

(3) Any other applicable emission limitation, including 
those with a future compliance date. 

"Begin actual construction" means initiation of 
permanent physical onasite construction of an emissions 
unit. This includes, but is not limited to, installation of 
building supports and foundations, laying of underground 
pipework, and construction of permanent storage 
structures. With respect to a change in method of 
operation, this term refers to those onasite activities other 
than preparatory activities which mark the initiation of the 
change. With respect to the initial location of a portable 
facility, this term refers to the delivery of any portion of 
the portable facility to the site. 

"Commence," as applied to the construction, 
reconstruction or modification of an emissions unit, means 
that the owner has all necessary preconstruction approvals 
or permits and has either: 

(1) Begun, or caused to begin, a continuous program 
of actual on-site construction, reconstruction or 
modification of the unit, to be completed within a 
reasonable time; or 

(2) Entered into binding agreements or contractual 
obligations, which cannot be eaReelled canceled or 
modified without substantial loss to the owner, to 
undertake a program of actual construction, 
reconstruction or modification of the unit, to be 
completed within a reasonable time. 

"Construction" means fabrication, erection or installation 
of an emissions unit. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any air 
pollutant. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the Administrator, 
including those requirements developed pursuant to 40 
CFR Parts 60 and 61, requirements within the State 
Implementation Plan, and any permit requirements 
established pursuant to 40 CFR 52.21 or Part Vlll , 
including operating permits issued under an EPA-approved 
program that is incorporated into the State 
Implementation Plan and expressly requires adherence to 
any permit issued under such program. 

"Fixed capital cost" means the capital needed to 
provide all the depreciable components. 

"Major modzfication" means any modification defined as 
such in § !20-08-02 or § 120-08-03, as may apply. 

"Major stationmy source" means any stationary source 
which emits, or has the potential to emit, 100 tons or 
more per year of any air pollutant. 

"Modzfication" means any physical change in, change in 
the method of operation of, or addition to, an emissions 
unit which increases the EliH'&ltftt. uncontrolled emission 
rate of any air pollutant emitied into the atmosphere by 
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the unit or which results in the em1sS10n of any air 
pollutant into the atmosphere not previously emitted, 
except that the following shall not, by themselves (unless 
previously limited by permit conditions), be considered 
modifications under this definition: 

(1) Maintenance, repair and replacement which the 
board determines to be routine for a source type and 
which does not fall within the definition of 
reconstuction . 

(2) An increase in the production rate of a unit, if 
that increase does not exceed the operating design 
capacity of that unit. 

(3) An increase in the hours of operation. 

( 4) Use of an alternative fuel or raw material if, prior 
to the date any provision of these regulations becomes 
applicable to the source type, the emissions unit was 
designed to accommodate that alternative use. A unit 
shall be considered to be designed to accommodate an 
alternative fuel or raw material if provisions for that 
use were included in the final construction 
specifications. 

~ Yse at aa al!emative Hlel e< f8W material l>y 
reasoo at aa effi& llfttief' SeetioHs ~ aHd W at the 
Federal EHergy ~ aft<~- EnviroHraenlal 
Coordinalion Ael at ±9'74 fer aay saperseaiag 
legislalion), e< l>y reasoo at a - gns earlailraenl 
jllnB ift eHeel parsaanl 16 11>e Fetleral PeweP Aet 

f61 Yse at aa allernalive Hlel l>y reasoo at aa effi& 
e< f1lle llfttief' 5eell68 ill at 11>e Feaeral Clean Air 
Aet 

f/7 (5) The addition or use of any system or device 
whose primary function is the reduction of air 
pollutants, except when an emission control system is 
removed or is replaced by a system which the board 
considers to be less efficient. 

f61 'l'lte el>ange 1ft ownership at 6ft emissions lfftit, 

"Modzfied source" means any stationary source (or 
portion thereof), the modification of which commenced on 
or after March 17, 1972. 

"Necessary preconstruction approvals or permits" means 
those permits or approvals required under federal air 
quality control laws and regulations, and those air quality 
control law and regulations which are part of the State 
Implementation Plan. 

"New source" means any stationary source (or portion 
thereof), the construction or relocation of which 
commenced on or after March 17, 1972; and any 
stationary source (or portion thereof), the reconstruction of 
which commenced on or after December 10, 1976. 
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"Potential to emit" means the maximum capacity of a 
stationary source to emit a pollutant under its physical and 
operational design. Any physical or operational limitation 
on the capacity of the source to emit a pollutant, including 
air pollution control equipment, and restrictions on hours 
of operation or on the type or amount of material 
combusted, stored, or processed, shall be treated as part 
of its design only if the limitation or its effect on 
emissions is state [ e< and ] federally enforceable. 
Secondary emissions do not count in determining the 
potential to emit of a stationary source. 

"Public comment period" means a time during which 
the public shall have the opportunity to comment on the 
new or modified source permit application information 
(exclusive of confidential information), the preliminary 
review and analysis of the effect of the source upon the 
ambient air quality, and the preliminary decision of the 
board regarding the permit application. 

"Reactivation" means beginning operation of an 
emissions unit that has been shut down. 

291 

''Reconstruction'' 

(1) Means the replacement of an emissions unit or its 
components to such an extent that: 

(a) The fixed capital cost of the new components 
exceeds 50% of the fixed capital cost that would be 
required to construct a comparable entirely new 
unit, and 

(b) It is technologically and economically feasible to 
meet the applicable emission standards prescribed 
under these regulations. 

(2) Any determination by the board as to whether a 
proposed replacement constitutes reconstruction shall 
be based on: 

(a) The fixed capital cost of the replacements in 
comparison to the fixed capital cost of the 
construction of a comparable entirely new unit; 

(b) The estimated life of the unit after the 
replacements compared to the life of a comparable 
entirely new unit; 

(c) The extent to which the components being 
replaced cause or contribute to the emissions from 
the unit; and 

(d) Any economic 
compliance with 
performance which 
replacements. 

or technical limitations on 
applicable standards of 

are inherent in the proposed 

"Secondary emissions" means emissions which occur or 
would occur as a result of the construction, reconstruction, 
modification or operation of a stationary source, but do 
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not come from the stationary source itself. For the 
purpose of this section, secondary emissions must be 
specific, well defined, and quantifiable; and must impact 
upon the same general areas as the stationary source 
which causes the secondary emissions. Secondary emissions 
include emissions from any offsite support facility which 
would not be constructed or increase its emissions except 
as a result of the construction or operation of the 
stationary source. Secondary emissions do not include any 
emissions which come directly from a mobile source, such 
as emissions from the tailpipe of a motor vehicle, from a 
train, or from a vessel. 

"State enforceable" means all limitations and conditions 
which are enforceable by the board, including those 
requirements developed pursuant to § 120-02-11, 
requirements within any applicable order or variance, and 
any permit requirements established pursuant to Part VIII. 

"Stationary source" means any building, structure, 
facility or installation which emits or may emit any air 
pollutant. A stationary source shall include all of the 
pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous 
or adjacent properties, and are under the control of the 
same person (or persons under common control) except 
the activities of any vessel. Pollutant-emitting activities 
shall be considered as part of the same industrial grouping 
if they belong to the same "Major Group" (i.e., which 
have the same two-digit code) as described in the 
"Standard Industrial Classification Manual," as amended by 
the Supplement (see Appendix M). 

"Uncontrolled emission rate" means the emission rate 
from a source when operating at maximum capacity 
without air pollution control equipment. Air pollutant 
control equipment includes control equipment which is not 
vital to its operation, except that its use enables the 
source to conform to applicable air pollution control laws 
and regulations. Annual uncontrolled emissions shall be 
based on the maximum annual rated capacity (based on 
8760 hours of operation per year) of the source, unless the 
source is subject to state and federally enforceable permit 
conditions which limit the annual hours of operation. 
Enforceable permit conditions on the type or amount of 
material combusted or processed may be used in 
determining the uncontrolled emission rate of a source. 
Secondary emissions do not count in determining the 
uncontrolled emission rate of a stationary source. 

C. General. 

!. No owner or other person shall begin actual 
construction) reconstruction or modification of any of 
the following types of sources without first obtaining 
from the board a permit to construct and operate or 
to modify and operate such source: 

a. Any stationary source. 

b. Any stationary source of hazardous air pollutants 

to which an emtsswn standard prescribed under 
Part VI became applicable prior to the beginning of 
construction, reconstruction or modification. In the 
event that a new emission standard prescribed 
under Part VI becomes applicable after a permit is 
issued but prior to initial startup, a new permit 
must be obtained by the owner. 

2. No owner or other person shall relocate any 
emissions unit subject to the provisions § 120-02-31 
without first obtaining from the board a permit to 
relocate the unit. 

3. No owner or other person shall reduce the outlet 
elevation of any stack or chimney which discharges 
any pollutant from an affected facility subject to the 
provisions of § 120-02-31 without first obtaining a 
permit from the board. 

+. Pfl6r Ia lite <leeisiea e!" lite l>saffi; jleffllit 
awliea!ians as speei!ied - shall be stt6jee! Ia " 
~*'~>lie eammeat j'leFiOO e!" a! leas! 3G <1ayso til 
atlditiaa, a! lite end e!" lite j>ltl>l4e eemmea! jlei'ie<l; a 
j>tihlie i>eaffAg will be -

& Applieatiens fur statisaary S&t:treeS sf. ftarenlal:ls 
air pallataa!s as speeilie<l iH Sl±l>seefu>H G l b e!" tftis. 
seetiHtt 

Ito Applieatieas f& ffl8j6r statiaaary saa•ees. 

e, Appliealieas f& statiaaary S6IH'eeS - !>eve lite 
peteatial f& j>tihlie iaterest, as determiaed by lite 
-. 'file idea!iflea!i<lft e!" S\ieh S6IH'eeS shall be 
lllfi<le l!SiHg lite lelle'Niag eriteria: 

ffl Whether lite l'f6ieel is apposed by aey ~ 

~ Whether lite l'ffliee! has resa!ted iH ad-veTse 
met'Ha: eammeat. 

~ Wl>etl!er lite l'f6ieel has geaeratea ad-veTse 
eammeat ~ aey lffililie partieipatian 61' 

~ FeViHw !>fStl€SS iailiate<l by aey eliief' 
gavemmeatal ~ 

ffl Wlwtlier lite l'f6ieel has geaem!ea ad-veTse 
eamffieat by a lBeftl e!"fleia!; gaveraiag be<ly 61' 

advisory l>saffi; 

fr. Ajljilleatffiru! f& stationary S6IH'eeS f& - aey 
j"li'tWisloo e!" lite jleffllit is Ia be 1>ese<1 tif'OO a good 
eaglneeffilg ~metiee ~ slaelf i>eig!;! tllat 
eReee<ls lite i>eig!;! all- by paragraphs l end ~ 
e!" !he GEP de!iaitiea. 'file aemaastratiaa speeilie<l 
itt paragraph o e!" lite GEP <leliaitiea ffiliSl be 
available <luriHg lite j>tihlie eammea! jlei'ie<l; 

4. The board may combine the requirements of and 
the permits for [ emisslan emissions ] units within a 
stationary source subject to §§ 120-o8-0J, 120-08-02, 
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and 120-08-03 into one permit. Likewise the board 
may require that applications for permits for [ 
e,nistJie:t emissions ] units within a stationary source 
required by §§ 120-o8-o1, 120-08-02, and 120-08-03 be 
combined into one application. 

D. Applications. 

t-o Appliealiea fer a jle!'ffiil sllaH be ffiR!le iR !be 
fellewiag maaaer. H !be applieaal is a parlaeFSkip, a 
geaerel jlRfiRei' sllaH sigR !be appliealiea. H !be 
6f1f1lieant is a earf}eFatiea, asseeiatiea eF eeeperati·:e, 
aa effieeF sllaH sigR !be ap~liealiea. H !be ~~lieaal is­
" S6le preprieleFSI!ip, !be preprieler sllaH sigR !be 
appliealiea. 

~ 1. A single application is required identifying [ at a 
minimum ] each [ emissions point within the ] 
emissions unit. The application shall be submitted 
according to procedures approved by the board. 
However, where several [ emissions ] units are 
included in one project, a single application covering 
all units in the project may be submitted. A separate 
application is required for each location. 

& 2. For projects with phased development, a single 
application should be submitted covering the entire 
project. 

3. Any application form, report, or compliance 
certification submitted to the board shall be signed by 
a responsible official. A responsible official is defined 
as follows: 

a. For a [ business entity, such as a ] corporation, 
association or cooperative, a responsible official is 
either [ : ] 

[ fi) ( 1) ] The president, secretary, treasurer, or a 
vice-president of the [ eeFfJeffltien business entity ] 
in charge of a principal business function, or any 
other person who performs similar policy or 
decision-making functions for the [ eerpe.-etien, 
business entity; ] or 

[ fii) ( 2) ] A duly authorized representative of such 
corporation if the representative is responsible for 
the overall operation of one or more manufacturing, 
production, or operating facl1ities applying for or 
subject to a permit and either [ ftt) (i) ] the facilities 
employ more than 250 persons or have gross 
annual sales or expenditures exceeding $25 million 
(in second quarter 1980 dollars), or [ (h) (ii) ] the 
authority to sign documents has been assigned or 
delegated to such representative in accordance with 
[ eeFfJe.-ete ] procedures [ of the business entity ] . 

b. For a partnership or sole proprietorship, a 
responsible official is a general partner or the 
proprietor, respectively. 
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c. For a municipality, state, federal, or other public 
agency, a responsible official is either a principal 
executive officer or ranking elected official. A 
principal executive officer of a federal agency 
includes the chief executive officer having 
responsibility for the overall operations of a 
principal geographic unit of the agency. 

4. Any person signing a document under subsection D 
3 above shall make the following certification: 

"I certify under penalty of law that this document 
and all attachments were prepared under my 
direction or supervision in accordance with a 
system designed to assure that qualified personnel 
properly gather and evaluate the information 
submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons 
directly responsible for gathering and evaluating the 
information, the information submitted is, to the 
best of my knowledge and belie/, true, accurate, 
and complete. I am aware that there are signzficant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations." 

5. As required under § 10.1-1321.1 of the Virginia Air 
Pollution Control Law, applications shall not be 
deemed complete unless the applicant has provided a 
notice from the locality in which the source is located 
or is to be located that the site and operation of the 
source are consistent with all local ordinances 
adopted pursuant to Chapter 11 (§ 15.1-427 et seq) of 
Title 15.1 of the Code of Virginia. 

E. Information required. 

1. Each application for a permit shall include such 
information as may be required by the board to 
determine the effect of the proposed source on the 
ambient air quality and to determine compliance with 
the emission standards which are applicable. The 
information required shall include, but is not limited 
to, the following: 

a. That specified on applicable permit forms 
furnished by the board. Any calculations shall 
include sufficient detail to permit assessment of the 
validity of such calculations. Completion of these 
forms serves as initial registration of ·new and 
modified sources. 

b. Any additional information or documentation that 
the board deems necessary to review and analyze 
the air pollution aspects of the source, including the 
submission of measured air quality data at the 
proposed site prior to construction, reconstruction or 
modification. Such measurements shall be 
accomplished using procedures acceptable to the 
board. 
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2. The above information and analysis shall be 
determined and presented according to procedures and 
using methods acceptable to the board. 

"' StaBdards 161' gFaatiag permits. 

Na f'eF"'tl wiH l>e gffiil!ed parsaaal !<> IIlli; seetieft llflless. 
ti is sli6Wft !<> !he satislaetiaa sf !he - !ftal !he 96llfee­

wiH 1>e desigaee, 6l!ill aae e~uippea !<> epe<a!e -
eauslag a violatioa sf !he applicable provisions sf !hese 
regulaliaas aae lllat !he lallowiag standards IHwe beeR -

!-:- StatiaBary sel:lFCes. 

'l'lte """""" sl>eR 1>e desigae<l, 6l!ill aae e&aippee re 
eamply will> starulan!s sf per!anaaaee pFeseFibed 
\!RderPart'h 

~ Staliasary soorees sf llazaraoas air pei!Htasls. 

'l'lte """""" sl>eR 1>e aesigaed, 6l!ill aae e&aipped re 
~ willr emissioa staafl.ards preseribet.l l:lf1tlef Part 
¥t 

ito 5taelt ele-;atioR re<laetiaas \IRder % 129 G8 91 G ito 

'l'lte """""" sl>eR l>e <lesigned, 6l!ill aae equipped !<> 
epe<a!e - prC'ceatiag ar iaterfeFiag will> !he 
allaiameffi ar maiateaaaee sf aey applieaale amaieal 
air ~ slaadar<l aae - eaasiag ar 
mmeerl>ating a violation sf aey applieal>le ameieat air 
f11H11i!Y staaaard. 

&. F. Action on permit application. 

l. Within 30 days after receipt of an application ar 
aey additiaaal infarmaliaa , the board shall li<Mse 
notify the applicant of aey ElelieieHey ift Sllei> 
a~p!ieatiaa ar infaFmali<HT the status of the 
application The notification of the initial 
determination with regard to the status of the 
application shall be provided by the board in writing 
and shall include (i) a determination as to which 
provisions of Part VIII are applicable, (ii) the 
identification of any deficiencies, and (iiz) a 
determination as to whether the application contains 
sufficient information to begin application review. The 
determination that the application has sufficient 
information to begin review is not necessan1y a 
determination that it is complete. Within 30 days 
after receipt of any additional information, the board 
shall notify the applicant of any deficiencies in such 
information. ift !fte eYeR! !lffil BflditiOHBi iRf6fffiBti8ll is 
reqaired, The date of receipt of !he a complete 
application for processing under subsection G ;J. F 2 of 
this section shall be the date on which the board 
received all required information. 

2. Processing time for a permit is normally 90 days 
following receipt of a complete application. 'fhe -

mey ffiffeftd BHs J}e:ff:OO if additiaaal iafarmatiea is 
reEfHiretL Processing steps normally are as follows: 

a. Completion of the preliminary review and 
analysis in accordance with subsection h I of this 
section and the preliminary decision of the board. 
This step may constitute the final step if oo f'llbtie 
eamment parl<>d ar f'llbtie l>eafiflg is reqaired the 
provisions of subsection G of this section concerning 
public participation are not applicable . 

b. Pal>lle eommeal parl<>d aae f'llbtie hearing, wl>eR 
re~aire<l by sabseetion G 4 sf IIlli; seeli6fr. When 
required, completion of the public participation 
requirements in subsection G of this section. 

c. Completion of the final review and analysis and 
the final decision of the board. 

ito WileR a f'llbtie eommeat parl<>d ar f'llbtie l>eafiflg is 
re~aiFed, !he - sl>eR ootify !he j}l!b!ie, by 
a<lveF!isemeat ift at leas! 600 newspaper sf genere! 
eirealatioR ift !he alleele<l Air ~ Gafilffll Regi<la; 
ef !he epportaaity 161' f'llbtie eommeHt aae !he f'llbtie 
l>eafiflg on !he information '"''ailable 161' f'llbtie 
iaspee!iaa \IRder !he provisions ef saaseetion G 3 a of 

- seeli6fr. 
a, la!ormalioa aa !he f'eF"'tl applieation (eJ<elasive 
sf eoafiaeatial information \IRder % 129 92 39), as 
well as !he pFelimiaary re¥iew aae aaalysis aae 
preliminary deeisian sf !he l>eard; sl>eR l>e S'Jailaele 
far f'llbtie inspeetioa ffiri'irlg !he eatire f'llbtie 
eommeat parl<>d ift at leas! 600 loeatioa ift !he 
a!leeled Air ~ Gafilffll Regi<la; 

!>, A espy sf !he Retiee sl>eR Be 98ft! !<> all loeal air 
pollatioa c..- ageaeies h~ 5-tfrt.e. 
ImplemeHiatioa Plaii Fespoasieililies re !he al!eete<l 

- ~ Gafilffll Regi<la; all - sllariftg !he 
a!!eetell Air ~ Gafilffll Regi<la; aae !<> !he 
Regiaaal A<lmiaistrator, ~ Eavireameatal 
Proteetiaa Ageaey. 

+. 3. The board normally will take action on all 
applications alter completion of the review and 
analysis, or expiration of the public comment period 
(and consideration of comments therefrom) when 
required, unless more information is needed. The 
board shall notify the applicant in writing of its 
decision on the application, including its reasons, and 
shall also specify the applicable emission limitations. 
These emission limitations are applicable during any 
emtsswn testing conducted in accordance with 
subsection H J of this section. 

&o 4. The applicant may appeal the decision pursuant 
to § 120-02-09. 

&o 5. Within 5 days after notification to the applicant 
pursuant to subsection G 4 F 3 of this section, the 
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notification and any comments received pursuant to 
the public comment period and public hearing shall 
be made available for public inspection at the same 
location as was the information in subsection G 3 a- [ 
G 7 e G 5 a ] of this section. 

G. Public participation. 

1. No later than 15 days after [ suhmi#i,>t; tm 
applieB:tiafl fe #te ~ tm receiving the initial 
determination notzjication required under subsection F 
1 of this section. the ] applicant for a permit for a 
major stationary source or a major modification with 
a net emissions increase of 100 tons per year of any 
single pollutant shall notify the public of the proposed 
source as required in subsection G 2 of this section. 

2. The public notice required under this subsection 
shall be placed by the applicant in at least one 
newpaper of general circulation in the affected air 
quality control region. The notice shall be approved 
by the board and shall include, but not be limited to, 
the following: 

a. The source name, location, and type. 

b. The pollutants and the total quantity of each 
which the applicant estimates wzll be emitted. and 
a brief statement of the air quality impact of such 
pollutants. 

c. The control techology proposed to be used at the 
time of the publication of the notice. 

d. The name and telephone number of a contact 
person, employed by the applicant. who can answer 
questions about the proposed source. 

3. Upon a determination by the board that it will 
achieve the desired results in an equally effective 
manner, an applicant for a permit may implement an 
alternative plan for notifying the public as required in 
subsection G 2 of this section. 

4. Prior to the decision of the board, permit 
applications as specified below shall be subject to a 
public comment period of at least 30 days. At the end 
of the public comment period, a public hearing shall 
be held in accordance with subsection [ G li G 5 ] of 
this section. 

a. Applications for stationary sources of hazardous 
air pollutants as specified in subsection C 1 b of 
this section. 

b. Applications for major stationary sources and 
major modifications with a net emissions increase 
of 100 tons per year of any single pollutant. 

c. Applications for stationary sources which have 
the potential for public interest concerning air 
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quality issues, as determined by the board. The 
identification of such sources shall be made using 
the following criteria: 

( 1) Whether the project is opposed by any person. 

(2) Whether the project has resulted in adverse 
media. 

(3) Whether the project has generated adverse 
comment through any public participation or 
governmental review process initiated by any other 
governmental agency. 

(4) Whether the project has generated adverse 
comment by a local official, governing body or 
advisory board. 

d. Applications for stationary sources for which any 
provision of the permit is to be based upon a good 
engineering practice (GEP) stack height that exceeds 
the height allowed by paragraphs 1 and 2 of the 
GEP definition. The demonstration specified in 
paragraph 3 of the GEP definition must be 
available during the public comment period. 

5. When a public comment period and public hearing 
are required, the board shall notzfy the public. by 
advertisement in at least one newspaper of general 
circulation in the affected air quality control region, 
of the opportunity for the public comment and the 
public hearing on the information available for public 
inspection under the provisions of subsection [ G 6 e 
G 5 a ] of this section. The notification shall be 
published at least 30 days prior to the day of the 
public hearing. 

a. Jnfonnation on the permit application (exclusive 
of confidential information under § 120-02-30), as 
well as the preliminary review and analysiS and 
preliminary decision of the board. shall be available 
for public inspection during the entire public 
comment period in at least one location in the 
affected air quality control region. 

b. A copy of the notice shall be sent to all local air 
pollution control agencies having State 
lmplemenation Plan responsibilities in the affected 
air quality control region, all states sharing the 
affected air quality control region, and to the 
regional administrator, U.S. Environmental 
Protection Agency. 

H. Standards for granting permits. 

No permit will be granted pursuant to this section 
unless it is shown to the satisfaction of the board that 
the source will be designed, built and equipped to operate 
without causing a violation of the applicable provisions of 
these regulations and that the following standards have 
been met: 
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1. The source shall be designed, bwlt and equipped to 
comply with standards of performance prescribed 
under Part V and with emission standards prescribed 
under Part VI. 

2. The source shall be designed, built and equipped to 
operate without preventing or interfering with the 
attainment or maintenance of any applicable ambient 
air quality standard and without causing or 
exacerbating a violation of any applicable ambient air 
quality standard. 

3. Stack evaluation reductions under § 120-0S.fJJ C 3. 
The source shall be designed, built and equipped to 
operate without preventing or interfering with the 
attainment or maintenance of any applicable ambient 
air quality standard and without causing or 
exacerbating a violation of any applicable ambient air 
quality standard. 

I Application review and analysis. 

No permit shall be granted pursuant to this section 
unless compliance with the standards in subsection H 
of this section is demonstrated to the satisfaction of 
the board by a reVIew and analysis of the application 
performed on a source-by-source basi's as speczfied 
below: 

1. Stationary sources. 

a. Applications for stationary sources shall be 
subject to a control technology review to determine 
if such source wtl/ be designed, built and equipped 
to comply with all applicable standards of 
performance prescribed under Part V. 

b. Applications shall be subject to an air quality 
analysis to determine the impact of pollutant 
emissions as may be deemed appropriate by the 
board. 

2. Stationary sources of hazardous air pollutants. 
Applications for stationary sources of hazardous air 
pollutants shall be subject to a control technology 
review to determine zf such source will be designed, 
built and equipped to comply with all applicable 
emission standards prescribed under Part Vi. 

3. Stack elevation reductions under § 120-08.fJ I C 3. 
Applications under§ 120-08.()1 C 3 shall be subject to 
an air quality analysis to determine the impact of 
applicable criteria pollutant emissions. 

Ho J. Compliance determination and verification by 
performance testing. 

1. For stationary sources other than those specified in 
[ sH6see!ieB H subdivision ) 2 of this [ seeti<lft 
subsection , compliance with standards of performance 
shall be determined in accordance with the provisions 

of § 120-05-02 and shall be verified by performance 
tests in accordance with the provisions of § 120-05-03. 

2. For stationary sources of hazardous air pollutants, 
compliance with emissiOn standards shall be 
determined in accordance with the provisions of § 
120-06-02 and shall be verified by emission tests in 
accordance with the provisions of § 120-06-03. 

3. Testing required by subsections H ± a!HI >I J I and 
2 of this section shall be conducted by the owner 
within 60 days after achieving the maximum 
production rate at which the new or modified source 
will be operated, but not later than 180 days after 
initial startup of the source; and 60 days thereafter 
the board shall be provided by the owner with two or, 
upon request, more copies of a written report of the 
results of the tests. 

4. For sources subject to the provisions of Rule 5-5 or 
6-1, the requirements of subsections H l liH'6lfglt 3 J 1 
through 3 of this section shall be met in all cases. 

5. For sources other than those specified in subsection 
H 4 J 4 of this section, the requirements of subsection 
H l liH'6lfglt & J 1 through 3 of this section shall be 
met unless the board: 

a. Specifies or approves, in specific cases, the use of 
a reference method with minor changes in 
methodology; 

b. Approves the use of an equivalent method; 

c. Approves the use of an alternative method, the 
results of which the board has determined to be 
adequate for indicating whether a specific source is 
in compliance; 

d. Waives the requirement for testing because, based 
upon a technical evaluation of the past performance 
of similar source types, using similar control 
methods, the board reasonably excepts the new or 
modified source to perform in compliance with 
applicable standards; or 

e. Waives the requirement for testing because the 
owner of the source has demonstrated by other 
means to the board's satisfaction that the source is 
in compliance with the applicable standard. 

6. The provisions lor the granting of waivers under 
subsection H §. J 5 of this section are intended for use 
in determining the initial compliance status of a 
source, and the granting of a waiver does not obligate 
the board to do so. for determining compliance once 
the source has been in operation for more than one 
year beyond the initial startup date. 

lC K. Revaeatien eJ! !'ermft Permit invalidation, 
revocation and enforcement . 
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I. A permit granted pursuant to this section shall 
become invalid if a program of continuous 
construction, reconstruction or modification is not 
commenced within the lateP latest of the following 
timeframes: 

a. 18 months from the date the permit is granted. 

b. 9 months frorri the date of the issuance of the 
last permit or other authorization (other than 
permits granted pursuant to this section) from any 
governmental entity. 

c. 9 months from the date of the last resolution of 
any litigation concerning any such permits or 
authorizations (including permits granted pursuant to 
this section [ /fflm ffflY ge•-emmeRtal eRtity ]) . 

2. A permit granted pursuant to this section shall 
become invalid if a program of construction, 
reconstruction or modification is discontinued for a 
period of 18 months or more, or if a program of 
construction, reconstruction or modification is not 
completed within a reasonable time. This provision 
does not apply to the period between construction of 
the approved phases of a phased construction project; 
each phase must commence construction within 18 
months of the projected and approved commencement 
date. 

3. The board may extend the periods prescribed in 
subsections I l- llftd :! K I and 2 of this section upon 
a satisfactory demonstration that an extension is 
justified. Provided there is no substantive change to 
the application information, the review and analysis, 
and the decision of the board, such extensions may be 
granted without being subject to the [ preee<lHral ] 
requirements of [ subsection G of ] this section. 

4. Any owner who constructs or operates a new or 
modified source not in accordance (i) with the 
application submitted pursuant to this section or (ii) 
with the terms and conditions of any [ appre:wl 
permit ] to construct or operate, or any owner of a 
new or modzfied source subject to this section who 
commences construction or operation without 
applying for and receiving [ tippFe:Yil a permit ] 
hereunder, shall be subject to appropriate enforcement 
action [ including, but not limited to, any specified in 
this subsection ] . 

5. Permits issued under this section shall be subject 
to such tenns and conditions set forth in the permit 
as the board may deem necessary to ensure 
compliance with all applicable requirements of the 
regulations. 

6. The board may revoke any permit if the permittee: 

a. Knowingly makes material misstatements in the 
penni! application or any amendments thereto; 
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b. Fails to comply with the terms or conditions of 
the permit; 

c. Fails to comply with any emission standards 
applicable to an emissions unit included in the 
permit; 

d. Causes emissions from the stationary source 
which result in violations of, or interfere with the 
attainment and maintenance of, any ambient air 
quality standard; or fails to operate in conformance 
with any applicable control strategy, including any 
emission standards or emission limitations, in the 
State Implementation Plan in effect at the time that 
an application is submitted; or 

e. Fails to comply with the applicable provisions of 
this section. 

7. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocation 
contained in subsection K 6 of this section or for any 
other violations of these regulations. 

8. Violation of these regulations shall be grounds for 
revocation of permits issued under this section and 
are subject to the civil charges, penalties and all 
other relief contained in Part II of these regulations 
and the Virginia Air Pollution Control Law. 

9. The board shall notify the applicant in writing of 
its decision, with its reasons, to change, suspend or 
revoke a permit, or to render a permit invalid. 

;J.;. L. Existence of permit no defense. 

The existence of a permit under this section shall not 
constitute defense to a violation of the Virginia Air 
Pollution Control Law or these regulations and shall not 
relieve any owner of the responsibility to comply with any 
applicable regulations, laws, ordinances and orders of the 
governmental entities having jurisdiction. 

K: M. Compliance with local zoning requirements. 

The owner shall comply in all respects with any existing 
zoning ordinances and regulations in the locality in which 
the source is located or proposes to be located; provided, 
however, that such compliance does not relieve the board 
of its duty under § 120-02-14 of these Regulations and § 
10.1-1307 E of the Virginia Air Pollution Control Law to 
independently consider relevant facts and circumstances. 

297 

N6 peFfflH shall be graffie<l pHFSUBftl 18 !ftis seelioo 
mHess eampliaaee willT t:fte staaaarfls ffi subseetiea F t1f 
!ftis seelioo is aemeaslraled 18 !be salislaelieH at !be 
- l>y a review llftd analysis at !be applieatieR 
perfarmed: oo a saeFee by seluee basis as speeifiea -bel6w; 

Monday, November 2, 1992 



Final Regulations 

t-;. Statieaary saU:rees. AppHeatisn f.&F statienary ~ 
sl!all l>e Slibjeet !B a eoo-!rel teehaalogy re¥iew !B 
determine if Sllelt S<llfree wiH l>e <lesigaetl, ffitll! arul 
e~ei~~ed !B esmj>ly wiih aH applicable staadards 6f 
per!ormaHee prescribed lifl<lef' PfrF! ¥-, 

~ Stalieaary S61lreeS 6f hazerdeoo ail' pollutaalll. 
Applleatioas fer s!atioaary S61lreeS 6f llazar<lous aif 
polMaads sl>eH l>e Slibjeet !B a eoo-!rel teel>aolagy 
re¥iew !B delermiae if Sllelt Sffill'ee will l>e designed, 
ffitll! aru1 equippea !B esmj>ly wiih an applleasle 
CH1ission staHdanis f.!FeseriBed -tliifier Part ¥-!-;-

& S!ae!; elevatiea reduetioas lifl<lef' f 129 B8 Bl G & 
Ajlplieatioos lifl<lef' f 12B B8 91 G 3 sl>eH l>e Slibjeet !B 
aa aif quaHty aaalysis !B fletermiae tlle iffli'ael 6f 
applicable - pollu!aal emissions. 

N. Reactivation and permanent shutdown. 

1. The reactivation of a stationary source is not 
subject to provisions of this section unless a decision 
concerning shutdown has been made pursuant to the 
provisions of subdivisions N 2 through N 4 of this 
section or subdivision P 5 of§ 120·08-04. 

2. Upon a final decision by the board that a 
stationary source is shut down permanently, the 
board shall revo!Ge the permit by written notification 
to the owner and remove the source from the 
emission inventory or consider its emissions to be 
zero in any air quality analysis conducted; and the 
source shall not commence operation without a 
permit being issued under the applicable provisions of 
Part VIII. 

3. The final decision shall be rendered as follows: 

a. Upon a determination that the source has not 
operated for a year or more, the board shall 
prov1de written notification to the owner (i) of its 
tentative decision that the source is considered to 
be shut down permanently; (il) that the decision 
shall become final 1/ the owner fails to provide, 
within three months of the notice, -written response 
to the board that the shutdown is not to be 
considered permanent; and (ii1) that the owner has 
a right to a formal hearing on this issue before the 
board makes a final decision. The response from the 
owner shall include the basis for the assertion that 
the shutdown is not to be considered permanent 
and a profected date for restart-up of the source 
and shall include a request for a formal hearing 1/ 
the owner wishes to exercise that right. 

b. if the board should find that the basis for the 
assertion is not sound or the projected restart-up 
date allows for an unreasonably long period of 
inoperation, the board shall hold a formal hearing 
on the issue if one is requested or, zf no hearing is 
requested, the decision to consider the shutdown 

permanent shall become final. 

4. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a 
mutual determination that a source is shutdown 
permanently prior to any final decision rendered 
under subdivision N 3 of this section. 

0. Transfer of permits. 

1. No persons shall transfer a permit from one 
location to another, or from one piece of equipment 
to another. 

2. In the case of a transfer of ownership of a 
stationary source, the new owner shall abzde by any 
current permit issued to the previous owner, The new 
owner shall notify the board of the change in 
ownership within 30 days of the transfer. 

3. In the case of a name change of a stationary 
source, the owner shall abide by any current permit 
issued under the previous source name. The owner 
shall notify the board of the change in source name 
within 30 days of the name change. 

4. The provisions of this subsection concerning the 
transfer of a permit from one location to another 
shall not apply to the relocation of portable facilities 
that are exempt from the provisions of this section by 
Section VII of Appendix R. 

M:- P. Circumvention. 

Regardless of the exemptions provided in this section, no 
owner or other person shall circumvent the requirements 
of this section by causing or allowing a pattern of 
ownership or development over a geographic area of a 
source which, except for the pattern of ownership or 
development, would otherwise require a permit. 

§ 120-08-02. Permits - major 
modifications locating in 
deterioration areas. 

A. Applicability. 

stationary sources and major 
prevention of significant 

I. The provisions of this section apply to the 
construction of any major stationary source or major 
modification. 

2. The provisions of this ffi!e section apply in 
prevention of significant deterioration areas designated 
in Appendix L. 

3. i¥here a source is constructed or modified in ( 
contemporaneous ] increments which individually are 
not subject to approval under this section and which 
are not part of a program of construction or 
rnodzfication in planned incremental phases approved 
by the board, all such increments sha/l be added 
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together for determining the applicability of this 
section. [ An incremental change is contemporaneous 
with the particular change only if it occurs between 
the date five years before construction on the 
particular change commences and the date that the 
increase from the particular change occurs. ] 

& 4. Unless specified otherwise, the provisions of this 
section are applicable to various sources as follows: 

a. Provisions referring to "sources," "new or 
modified sources" or "stationary sources" are 
applicable to the construction of all major stationary 
sources and major modifications. 

b. Any emissions units not subject to the provisions 
of tbis section may be subject to the provisions of § 
120-08-01 or § 120-08-03. 

B. Definitions. 

1. As used in this section, all words or terms not 
defined herein shall have the meaning given them in 
Part I, unless otherwise required by context. 

2. For the purpose of this section, § 120-05-0405 and 
any related use, the words or terms shall have the 
meaning given them in subdivision B 3 of this section: 

3. Terms defined. 

"Actual emissions" 

(I) Means the actual rate of emiSSions of a 
pollutant from an emissions unit, as determined in 
accordance with subdivisions 3a (2) through 3a ( 4) 
of this subsection. 

(2) In general, actual emissiOns as of a particular 
date shall equal the average rate, in tons per year, 
at which the unit actually emitted the pollutant 
during a two-year period which precedes the 
particular date and which is representative of 
normal source operation. The board shall allow the 
use of a different time period upon a determination 
that it is more representative of normal source 
operation. Actual emissions shall be calculated using 
the unit's actual operating hours, production rates, 
and types of materials processed, stored, or 
combusted during the selected time period. 

(3) The board may presume that source-specific 
allowable emissions for the unit are equivalent to 
the actual emissions of the unit. 

( 4) For any emissions unit which has not begun 
normal operations on the particular date, actual 
emissions shall equal the potential to emit of the 
unit [ af on ] that date. 

"Administrator" means the administrator of the U.S. 
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Environmental Protection Agency (EPA) or his authorized 
representative. 

"Adverse impact on visibility" means visibility 
impairment which interferes with the management, 
protection, preservation or enjoyment of the visitor's visual 
experience of the federal class I area. This determination 
must be made on a case-by-case basis taking into account 
the geographic extent, intensity, duration, frequency and 
time of visibility impairment, and how these factors 
correlate with (i) times of visitor use of the federal class 
I areas, and (ii) the frequency and timing of natural 
conditions that reduce visibility. 

"Allowable emissions" means the em1sswns rate of a 
stationary source calculated using the maximum rated 
capacity of the source (unless the source is subject to 
federally [ ar and ] state enforceable limits which restrict 
the operating rate, or hours of operation, or both) and the 
most stringent of the following: 
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(I) The applicable standards as set forth in 40 CFR 
Parts 60 and 61; 

(2) The applicable State Implementation Plan 
emissions limitation including those with a future 
compliance date; or 

(3) The emissions rate specified as a federally or 
state enforceable permit condition, including those 
with a future compliance date. 

"Baseline area" 

(I) Means any intrastate area (and every part 
thereof) designated as attainment or unclassifiable 
under [ ~ le7(a)(l)(D) ar fEJ- § 107(dfl1C)] of the 
federal Clean Air Act in which the major source or 
major modification establishing the minor source 
baseline date would construct or would have an air 
quality impact equal to or greater than I ug/m' 
(annual average) of the pollutant for which the 
minor source baseline date is established. 

(2) Area redesignations under [ % !e7(a)(I)(D) ar 
fE)- § 107(df3) ] of the federal Clean Air Act cannot 
intersect or be smaller than the area of impact of 
any major stationary source or major modification 
which: 

(a) Establishes a minor source baseline date; or 

(b) Is subject to this section or 40 CFR 52.21 and 
would be constructed in the same state as the state 
proposing the redesignation. 

"Baseline concentration" 

(I) Means that ambient concentration level which 
exists in the baseline area at the time of the 
applicable minor source baseline date. A baseline 
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concentration is determined for each pollutant for 
which a baseline date is established and shall 
include: 

(a) The actual emissions representative of sources 
in existence on the applicable minor source baseline 
date, except as provided in subdivision (2); 

(b) The allowable emissions of major stationary 
sources which commenced construction before the 
major source baseline date, but were not in 
operation by the applicable minor source baseline 
date. 

(2) The following will not be included in the 
baseline concentration and will affect the applicable 
maximum allowable increase(s): 

(a) Actual emissions from any major stationary 
source on which construction commenced after the 
major source baseline date; and 

(b) Actual emissions increases and decreases at any 
stationary source occurring after the minor source 
baseline date. 

"Baseline date" 

(1) "Major source baseline date" means: 

(a) In the case of particulate matter and sulfur 
dioxide, January 6, 1975, and 

(b) In the case of nitrogen dioxide, February 8, 
1988. 

(2) "Minor source baseline date" means the earliest 
date after the trigger date on which a major 
stationary source or a major modification subject to 
this section submits a complete application under 
this section. The trigger date is: 

(a) In the case of particulate matter and sulfur 
dioxide, August 7, 1977, and 

(b) In the case of nitrogen dioxide, February 8, 
1988. 

(3) The baseline date is established for each 
pollutant for which increments or other equivalent 
measures have been established if: 

(a) The area in which the proposed source or 
modification would construct is designated as 
attainment or unclassifiable under [ t 197(d) (I) (Il) 
6f fE)- § 107(d,(l,(C) ] of the federal Clean Air Act 
for the pollutant on the date of its complete 
application under this section or 40 CFR 52.21; and 

(b) In the case of a major stationary source, the 
pollutant would be emitted in significant amounts, 

or, in the case of a major modification, there would 
be a significant net emissions increase of the 
pollutant. 

"Begin actual construction" means, in general, initiation 
of physical on~site construction activities on an emissions 
unit which are of a permanent nature. Such activities 
include, but are not limited to, installation of building 
supports and foundations, laying of underground pipework, 
and construction of permanent storage structures. With 
respect to a change in method of operation, this term 
refers to those on-site activities other than preparatory 
activities which mark the initiation of the change. 

"Best available control technology" means an emissions 
limitation (including a visible emissions standard) based on 
the maximum degree of reduction for each pollutant 
subject to regulation under the federal Clean Air Act 
which would be emitted from any proposed major 
stationary source or major modification which the board, 
on a case-by-case basis, taking into account energy, 
environmental, and economic impacts and other costs, 
determines is achievable for such source or modification 
through application of production processes or available 
methods, systems, and techniques, including fuel cleaning 
or treatment or innovative fuel combustion techniques for 
control of such pollutant. In no event shall application of 
best available control technology result in emissions of any 
pollutant which would exceed the emissions allowed by 
any applicable standard under 40 CFR Parts 60 and 61. If 
the board determines that technological or economic 
limitations on the application of measurement methodology 
to a particular emissions unit would make the imposition 
of an emissions standard infeasible, a design, equipment, 
work practice, operational standard, or combination 
thereof, may be prescribed instead to satisfy the 
requirement for the application of best available control 
technology. Such standard shall, to the degree possible, set 
forth the emissions reduction achievable by implementation 
of such design, equipment, work practice or operation, and 
shall provide for compliance by means which achieve 
equivalent results. 

"Building, structure, facility or installation" means all of 
the pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous 
or adjacent properties, and are under the control of the 
same person (or persons under common control) except 
the activities of any vessel. Pollutant-emitting activities 
shall be considered as part of the same industrial grouping 
if they belong to the same "Major Group" (i.e., which 
have the same first two-digit code) as described in the 
Standard Industrial Classification Manual, as amended by 
the Supplement (see Appendix M). 

"Commence," as applied to construction of a major 
stationary source or major modification, means that the 
owner has all necessary preconstruction approvals or 
permits and either has: 

(1) Begun, or caused to begin, a continuous program 
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of actual on-site construction of the source, to be 
completed within a reasonable time; or 

(2) Entered into binding agreements or contractual 
obligations, which cannot be eaHeelled: canceled or 
modified without substantial loss to the owner, to 
undertake a program of actual construction of the 
source, to be completed within a reasonable time. 

"Complete" means, in reference to an application for a 
permit, that the application contains all of the information 
necessary for processing the application. 

"Construction" means any physical change or change in 
the method of operation (including fabrication, erection, 
installation, demolition, or modification of an emissions 
unit) which would result in a change in actual emissions. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any 
pollutant subject to regulation under the federal Clean Air 
Act. 

"Federal land manager" means, with respect to any 
lands in the United States, the secretary of the department 
with authority over such lands. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the administrator, 
including those requirements developed pursuant to 40 
CFR Parts 60 and 61, requirements within the State 
Implementation Plan, and any permit requirements 
established pursuant to 40 CFR 52.21 or Part Vlll, 
including operating permits issued under an EPA-approved 
program that is incorporated into the State Implementation 
Plan and expressly requires adherence to any permit 
issued under such program. 

"Fugitive emissions" means those emissions which could 
not reasonably pass through a stack, chimney, vent, or 
other functionally equivalent opening. 

"High terrain" means any area having an elevation 900 
feet or more above the base of the stack of a source. 

"Indian governing body" means the governing body of 
any tribe, band, or group of Indians subject to the 
jurisdiction of the United States and recognized by the 
United States as possessing power of self-government. 

"Indian reservation" means any federally recognized 
reservation established by treaty, agreement, executive 
order, or act of Congress. 

"Innovative control technology" means any system of 
air pollution control that has not been adequately 
demonstrated in practice, but would have substantial 
likelihood of achieving greater continuous em1sswns 
reduction than any control system in current practice or 
of achieving at least comparable reductions at lower cost 
in terms of energy, economics, or nonair quality 
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environmental impacts. 

"Low terrain" means any area other than high terrain. 
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"Major modification" 

(l) Means any physical change in or change in the 
method of operation of a major stationary source 
that would result in a significant net emissions 
increase of any pollutant subject to regulation under 
the federal Clean Air Act. 

(2) Any net emissions increase that is significant for 
volatile organic compounds shall be considered 
significant for ozone. 

(3) A physical change or change in the method of 
operation shall not include: 

(a) Routine maintenance, repair and replacement; 
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W (b) Use of an alternative fuel or raw material 
by a stationary source which: 

1. The source was capable of accommodating before 
January 6, 1975, unless such change would be 
prohibited under any federally [ .,. and ] state 
enforceable permit condition which was established 
after January 6, 1975, pursuant to 40 CFR 52.21 or 
Part Vlll; or 

2. The source is approved to use under any permit 
issued under 40 CFR 52.21 or Part VIII; 

ffl- (c) An increase in the hours of operation or in 
the production rate, unless such change is prohibited 
under any federally [ .,. and ] stale enforceable 
permit condition which was established after 
January 6, 1975, pursuant to 40 CFR 52.21 or Part 
VIII ; . 

fgt Aey el>aflge ift ewaership at a stalienary """"""' 

"Major stationary source" 

(l) Means: 
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(a) Any of the following stationary sources of air 
pollutants which emits, or has the potential to 
emit, I 00 tons per year or more of any pollutant 
subject to regulation under the federal Clean Air 
Act: 

1 Fossil fuel-fired steam electric plants of more than 
250 million British thermal units per hour heat 
input. 

2 Coal cleaning plants (with thermal dryers). 

3 Kraft pulp mills. 

4 Portland cement plants. 

5 Primary zinc smelters. 

6 Iron and steel mill plants. 

7 Primary aluminum ore reduction plants. 

8 Primary copper smelters. 

9 Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

10 Hydrofluoric acid plants. 

11 Sulfuric acid plants. 

12 Nitric acid plants. 

13 Petroleum refineries. 

14 Lime plants. 

15 Phosphate rock processing plants. 

16 Coke oven batteries. 

17 Sulfur recovery plants. 

18 Carbon black plants (furnace process). 

19 Primary lead smelters. 

20 Fuel conversion plants. 

21 Sintering plants. 

22 Secondary metal production plants. 

23 Chemical process plants. 

24 Fossil fuel boilers (or combinations thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

25 Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 

26 Taconite ore processing plants. 

27 Glass fiber processing plants. 

28 Charcoal production plants. 

(b) Notwithstanding the stationary source size 
specified in subdivision (I) (a), stationary source 
which emits, or has the potential to emit, 250 tons 
per year or more of any air pollutant subject to 
regulation under the federal Clean Air Act; or 

(c) Any physical change that would occur at a 
stationary source not otherwise qualifying under 
subdivision (I) (a) or (!)(b) as a major stationary 
source, if the change would constitute a major 
stationary source by itself. 

(2) A major stationary source that is major for 
volatile organic compounds shall be considered 
major for ozone. 

(3) The fugitive emissions of a stationary source 
shall not be included in determining for any of the 
purposes of this section whether it is a major 
stationary source, unless the source belongs to one 
of the following categories of stationary sources: 

(a) Coal cleaning plants (with thermal dryers). 

(b) Kraft pulp mills. 

(c) Portland cement plants. 

(d) Primary zinc smelters. 

(e) Iron and steel mills. 

(f) Primary aluminum ore reduction plants. 

(g) Primary copper smelters. 

(h) Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

(i) Hydrofluoric, sulfuric, or nitric acid plants. 

(j) Petroleum refineries. 

(k) Lime plants. 

(I) Phosphate rock processing plants. 

(m) Coke oven batteries. 

(n) Sulfur recovery plants. 

(o) Carbon black plants (furnace process). 

(p) Primary lead smelters. 
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(q) Fuel conversion plants. 

(r) Sintering plants. 

(s) Secondary metal production plants. 

(t) Chemical process plants. 

(u) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(v) Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 

(w) Taconite ore processing plants. 

(x) Glass fiber processing plants. 

(y) Charcoal production plants. 

(z) Fossil fuel-fired steam electric plants of more 
that 250 million British thermal units per hour heat 
input. 

(aa) Any other stationary source category which, as 
of August 7, 1980, is being regulated under Section 
111 or 112 of the federal Clean Air Act. 

"Necessary preconstruction approvals or permits" means 
those permits or approvals required under federal air 
quality control laws and regulations, and those air quality 
control laws and regulations which are part of the 
applicable State Implementation Plan. 

"Net emissions increase" 

(1) Means the amount by which the sum of the 
following exceeds zero: 

(a) Any increase in actual emtsswns from a 
particular physical change or change in the method 
of operation at a stationary source; and 

(b) Any other increases and decreases in actual 
emissions at the source that are contemporaneous 
with the particular change and are otherwise 
creditable. 

(2) An increase or decrease in actual emissions is 
contemporaneous with the increase from the 
particular change only if it occurs between: 

(a) The date five years before construction on the 
particular change commences; and 

(b) The date that the increase from the particular 
change occurs. 

(3) An increase or decrease in actual emissions is 
creditable only if the board has not relied on it in 
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issuing a permit for the source under this section 
(or the administrator under 40 CFR 52.21), which 
permit is in effect when the increase in actual 
emissions from the particular change occurs. 

(4) An increase or decrease in actual emissions of 
sulfur dioxide, particulate matter, or nitrogen oxides 
which occurs before the applicable minor source 
baseline date is creditable only if it is required to 
be considered in calculating the amount of 
maximum allowable increases remaining available. 

(5) An increase in actual emissions is creditable 
only to the extent that the new level of actual 
emissions exceeds the old leveL 

(6) A decrease in actual [ emissien emissions ] is 
creditable only to the extent that: 

(a) The old level of actual emissions or the old 
level of allowable emissions, whichever is lower. 
exceeds the new level of actual emissions; 

(b) It is federally [ er and ] state enforceable at 
and after the time that actual construction on the 
particular change begins; and 

(c) It has approximately the same qualitative 
significance for public health and welfare as that 
attributed to the increase from the particular 
change. 

(7) An increase that results from a physical change 
at a source occurs when the emissions unit on 
which construction occurred becomes operational 
and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes 
operational only after a reasonable shakedown 
period, not to exceed 180 days. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit a pollutant under its physical and 
operational design. Any physical or operational limitation 
on the capacity of the source to emit a pollutant, including 
air pollution control equipment, and restrictions on hours 
of operation or on the type or amount of material 
combusted, stored, or processed, shall be treated as part 
of its design if the limitation or the effect it would have 
on emissions is federally [ er and ] state enforceable. 
Secondary emissions do not count in determining the 
potential to emit of a stationary source. 

"Secondary emissions" means emissions which would 
occur as a result of the construction or operation of a 
major stationary source or major modification, but do not 
come from the major stationary source or major 
modification itself. For the purpose of this section, 
secondary emiSsions must be specific, well defined, 
quantifiable; and impact the same general area as the 
stationary source or modification which causes the 
secondary emissions. Secondary emissions include 
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emissions from any offsite support facility which would not 
be constructed or increase its emissions except as a result 
of the construction or operation of the major stationary 
source or major modification. Secondary emissions do not 
include any emissions which come directly from a mobile 
source, such as emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel. 

"Significant" 

(1) Means, in reference to a net emissions increase 
or the potential of a source to emit any of the 
following pollutants, a rate of emissions that would 
equal or exceed any of the following rates: 

Pollutant Emissions Rate 

Carbon Monoxide 100 tons per year (tpy) 

Nitrogen Oxides 40 tpy 

Sulfur Dioxide 40 tpy 

Particulate Matter (TSP) 25 tpy 

PMlO 

Ozone 

Lead 

Asbestos 

Beryll i urn 

Mercury 

Vinyl Chloride 

15 tpy 

40 tpy of volatile 
organic compounds 

0.6 tpy 

0.007 tpy 

0.0004 tpy 

0.1 tpy 

1 tpy 

Fluorides 3 tpy 

Sulfuric Acid Mist 7 tpy 

Hydrogen Sulfide (H2S) 10 tpy 

Total Reduced Sulfur 
(including H2S) 10 tpy 

Reduced Sulfur Compounds 
(including H2S) 10 tpy 

Municipal waste combustor 
organics (measured as total 
tetra- through acta-chlorinated 
dibenzo-p-dioxins and 
dibenzofurans) 3.5 x 10- ' tpy 

Municipal waste combustor 
metals (measured as 
particulate matter) 15 tpy 

Municipal waste combustor 
acid gases (measured as the 
sum of 502 and HCl) 40 tpy 

(2) Means, in reference to a net emissions increase 
or the potential of a source to emit a pollutant 
subject to regulation under the federal Clean Air 
Act that subdivision (l) does not list, any emissions 

rate. 

(3) Notwithstanding subdivision (1), any emissions 
rate or any net emissions increase associated with a 
major stationary source or major modification, 
which would construct within 10 kilometers of a 
class I area, and have an impact on such area 
equal to or greater than 1 ug/m' (24-hour average). 

"Stationary source" means any building, structure, 
facility, or installation which emits or may emit any air 
pollutant subject to regulation under the federal Clean Air 
Act. 

"Valahle tJFgtiftie eaJ<rtf38t:Mtfa" eJrehules eaeft ef llie 
felle'.Viag eom~euH!ls, \HHess !he eem~euad is Slf!>jeet te ,.,. 
emissieas slaaaar!l lff!<!eF Seetieas H+ & +H el !he 
federel 8eaft Air AeF. metllaae; etlHme; metllyleHe 
el>leriae; !,±;+ triehlereetllaae (-metllyl el>lereferm); 
triclri<H'etrifluereetliane (GFC !!3) (F-re&fr 1-H+;­
t•iellleFe!lueremethaee (CFC II); Elielllerediflueremethaae 
(CFC 12); ehlerediflueremetllaae (CFC 22); triflueremethaRe 
(FC 23); dichleretetra!lue•eetbaae (CFC Hi); a-B4 
elllerepeatallue•eelllaae (CFC ll§); dielileretriflue•eetliaae 
(HCFC !23); tetralluereetbaae (IIFC 131a); 
dielereri'!BeraetllaBe (IICFC I ilb); aR<I ellleredifluereetllaHe 
(IICFC I !2b). 

C. General. 

1. No owner or other person shall begin actual 
construction of any major stationary source or major 
modification without first obtaining from the board a 
permit to construct and operate such source. 

2. No owner or other person shall relocate any 
emissions unit subject to the provisions of § 120-02-31 
without first obtaining a permit from the board to 
relocate the unit. 

3. Prior to the decision of the board, all permit 
applications will be subject to a public comment 
period , ; a public hearing will be held as provided in 
subsection R of this section. 

4. The board may combine the requirements of and 
the permits for [ emissia. l emissions ] units within a 
stationary source subject to §§ 120-08-D1, 120-08-02, 
and 120-08-03 into one permit. Likewise the board 
may require that applications for permits for [ 
e;nixian emissions ] units within a stationary source 
required by §§ 120-D8-D1, 120-DS-02, and 120-08-DJ be 
combined into one application. 

D. Ambient air increments. 

In areas designated as class I, II or III, increases in 
pollutant concentration over the baseline concentration 
shall be limited to the following: 

MAXIMUM ALLOWABLE INCREASE 
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(micrograms per cubic meter) 

Class I 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . .. 5 

TSP, 24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 

24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

Three-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.5 

Class !I 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . 19 

TSP, 24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

24-hour maximum .................................... 91 

Three-hour maximum ............................... 512 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

Class Ill 

Particulate matter: 

TSP, annual geometric mean ........................ 37 

TSP, 24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 

Twenty-four hour maximum . . . . . . . . . . . . . . . . . . . . . . . . 182 

Three-hour maximum 700 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
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E. Ambient air ceilings. 

No concentration of a pollutant shall exceed: 

1. The concentration permitted under the national 
secondary ambient air quality standard, or 

2. The concentration permitted under the national 
primary ambient air quality standard, whichever 
concentration is lowest for the pollutant for a period 
of exposure. 

F. Applications. 

±, i'<}l~lieatiea f& a j)fflllH shaH l>e made ift ll>e 
fellewiag maaaer. H ll>e a~~lieaat is a ~artaersllip, a 
geaeml jlftFIRei' shaH sigft ll>e a~~lieatiea. H ll>e 
&J3ftlieaat is a eerf)eratiea, asseeiatiaa ef eeaperative, 
RR effieer shaH sigft ll>e applieatieH. H ll>e ap~lieaHI ift 
a sele ~reprietership, ll>e prepFieter shaH sigft ll>e 
applieatieH. 

~ I. A single application is required [ , 1 identifying [ 
at a minimum ] each [ emissiea emissions point 
within the emissions 1 unit. The application shall be 
submitted according to procedures approved by the 
board. However, where several [ emissions ] units are 
included in one project, a single application covering 
all units in the project may be submitted. A separate 
application is required for each location. 

& 2. For projects with phased development, a single 
application may be submitted covering the entire 
project. 

3. Any application form, report, or compliance 
certification submitted to the board shall be signed by 
a responsible official. A responsibk official is defined 
as follows: 

a. For a [ business entity, such as a ] corporation, 
association or cooperative, a responsible official is 
either [ : 1 

( fi} (I) 1 The president, secretary, treasurer, or a 
vice-president of the [ ee.-pe:wtie" business entity ] 
in charge of a principal business function, or any 
other person who performs similar policy or 
decision-making functions for the [ eaFpeffltie,,, 
business entity; 1 or 

[ fit)- (2) 1 A duly authorized representative of such 
[ eerpeffltiOII business entity 1 if the representative 
is responsible for the overall operation of one or 
more manufacturing, production, or operating 
facilities applying for or subject to a permit and 
either [ (e) (i) 1 the facilities employ more than 250 
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persons or have gross annual sales or expenditures 
exceeding $25 million (in second quarter I980 
dollars), or [ fh) ] the authority to sign documents 
has been assigned or delegated to such 
representative in accordance with [ cerpfJfflte ] 
procedures [ of the business entity ] . 

b. For a partnership or sole proprietorship, a 
responsible official is a general partner or the 
proprietor, respectively. 

c. For a municipality, state, federal, or other public 
agency, a responsible official is either a principal 
executive officer or ranking elected official. A 
principal executive officer of a federal agency 
includes the chief executive officer having 
responsibility for the overall operations of a 
principal geographic unit ot the agency. 

4. Any person signing a document under subdivision 
D I above shall make the following certification: 

"/ certify under penalty of taw that this document 
and all attachments were prepared under my 
direction or supervision in accordance with a 
system designed to assure that qualified personnel 
properly gather and evaluate the information 
submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons 
directly responsible for gathering and evaluating the 
information, the information submitted is, to the 
best of my knowledge and belief, true, accurate, 
and complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations." 

5. As required under§ IO.I-I32I.I of the Virginia Air 
Pollution Control Law, applications shall not be 
deemed complete unless the applicant has provided a 
notice from the locality in which the source is located 
or is to be located that the site and operation of the 
source are consistent with all local ordinances 
adopted pursuant to Chapter II (§ I5.1-427 et seq) of 
Title I5.I of the Code of Virginia. 

G. Compliance with local zoning requirements. 

The owner shall comply in all respects with any existing 
zoning ordinances and regulations in the locality in which 
the source is located or proposes to be located; provided, 
however, that such compliance does not relieve the board 
of its duty under § 120-02-14 of these regulations and § 
19 17.18(e) aoo ff)- JO.J-I307 E of the Virginia Air 
Pollution Control Law to independently consider relevant 
facts and circumstances. 

H. Compliance determination and verification by 
performance testing. 

I. For stationary sources other than those specified in 

subdivision H 2 of this section, compliance with 
standards of performance shall be determined in 
accordance with the provisions of § 120-05-02 and shall 
be verified by performance tests in accordance with 
the provisions of § 120-05-03. 

2. For stationary sources of hazardous air pollutants, 
compliance with emission standards shall be 
determined in accordance with the provisions of § 
120-06-02 and shall be verified by emission tests in 
accordance with the provisions of § 120-06-03. 

3. Testing required by subdivisions H I and 2 of this 
section shall be conducted within 60 days by the 
owner after achieving the maximum production rate 
at which the new or modified source will be operated, 
but not later than 180 days after initial startup of the 
source; and 60 days thereafter the board shall be 
provided by the owner with two or, upon request, 
more copies of a written report of the results of the 
tests. 

4. For sources subject to the provisions of Rule 5-5 or 
6-1, the requirements of subdivisions H l through 3 of 
this section shall be met in all cases. 

5. For sources other than those specified in 
subdivision H 4 of this section, the requirements of 
subdivisions H I through 3 of this section shall be met 
unless the board: 

a. Specifies or approves, in specific cases, the use of 
a reference method with minor changes in 
methodology; 

b. Approves the use of an equivalent method; 

c. Approves the use of an alternative method, the 
results of which the board has determined to be 
adequate for indicating whether a specific source is 
in compliance; 

d. Waives the requirement for testing because, based 
upon a technical evaluation of the past performance 
of similar source types, using similar control 
methods, the board reasonably expects the new or 
modified source to perform in compliance with 
applicable standards; or 

e. Waives the requirement for testing because the 
owner of the source has demonstrated by other 
means to the board's satisfaction that the source is 
in compliance with the applicable standard. 

6. The provisions for the granting of waivers under 
subdivision H 5 of this section are intended for use in 
determining the initial compliance status of a source, 
and the granting of a waiver does not obligate the 
board to do so for determining compliance once the 
source has been in operation for more than one year 
beyond the initial startup date. 
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I. Stack heights. 

I. The degree of emission limitation required for 
control of any air pollutant under this section shall 
not be affected in any manner by: 

a. So much of the stack height of any source as 
exceeds good engineering practice, or 

b. Any other dispersion technique. 

2. Subdivision I 1 of this section shall not apply with 
respect to stack heights in existence before December 
31, 1970, or to dispersion techniques implemented 
before then. 

J. Review of major stationary sources and major 
modifications ~ source applicability and exemptions. 

1. No stationary source or modification to which the 
requirements of subsections K through S of this 
section apply shall begin actual construction without a 
permit which states that the stationary source or 
modification would meet those requirements. The 
board has authority to issue any such permit 

2. The requirements of subsections K through S of this 
section shall apply to any major stationary source and 
any major modification with respect to each pollutant 
subject to regulation under the federal Clean Air Act 
that it would emit except as this section otherwise 
provides. 

3. The requirements of subsections K through S of this 
section apply only to any major stationary source or 
major modification that would be constructed in an 
area designated as attainment or unclassifiable under [ 
f 197(<l)(l)(D) 9F fE)- § 107 (d) (I) (C)] of the federal 
Clean Air Act. 

4. The requirements of subsections K through S of this 
section shall not apply to a particular major stationary 
source or major modification; if: 

a. The source or modification would be a nonprofit 
health or nonprofit educational institution, or a 
major modification would occur at such an 
institution, and the governor submits a request to 
the administrator that it be exempt from those 
requirements; or 

b. The source or modification would be a major 
stationary source or major modification only if 
fugitive emissions, to the extent quantifiable, are 
considered in calculating the potential to emit of the 
stationary source or modification and the source 
does not belong to any of the following categories: 

(1) Coal cleaning plants (with thermal dryers). 

(2) Kraft pulp mills. 
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(3) Portland cement plants. 

( 4) Primary zinc smelters. 

(5) Iron and steel mills. 

(6) Primary aluminum ore reduction plants. 

(7) Primary copper smelters. 

(8) Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

(9) Hydrofluoric acid plants. 

(10) Sulfuric acid plants. 

(11) Nitric acid plants. 

(12) Petroleum refineries. 

(13) Lime plants. 

(14) Phosphate rock processing plants. 

(15) Coke oven batteries. 

(16) Sulfur recovery plants. 

(17) Carbon black plants (furnace process). 

(18) Primary lead smelters. 

(19) Fuel conversion plants. 

(20) Sintering plants. 

(21) Secondary metal production plants. 

(22) Chemical process plants. 

(23) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(24) Petroleum storage and transfer units with a 
total storage capacity exceeding 300,000 barrels. 

(25) Taconite ore processing plants. 

(26) Glass fiber processing plants. 

(27) Charcoal production plants. 

(28) Fossil fuel-fired steam electric plants of more 
than 250 million British thermal units per hour heat 
input. 

(29) Any other stationary source category which, as 
of August 7, 1980, is being regulated under Section 
111 or 112 of the Federal Clean Air Act; or 
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c. The source is a portable stationary source which 
has previously received a permit under this section, 
and 

(l) The owner proposes to relocate the source and 
emissions of the source at the new location would 
be temporary; and 

(2) The emissions from the source would not exceed 
its allowable emissions; and 

(3) The emissions from the source would impact no 
class I area and no area where an applicable 
increment is known to be violated; and 

( 4) Reasonable notice is given to the board prior to 
the relocation identifying the proposed new location 
and the probable duration of operation at the new 
location. Such notice shall be given to the board not 
less than 10 days in advance of the proposed 
relocation unless a different time duration is 
previously approved by the board; or 

d. The source or modification was not subject to 
this section, with respect to particulate matter, as in 
effect before July 31, 1987, and the owner: 

(1) Obtained all final federal, state and local 
preconstruction approvals or permits necessary 
under Part Vlll before July 31, 1987; 

(2) Commenced construction within 18 months after 
July 31, 1987, or any earlier time required under 
Part Vlll; and 

(3) Did not discontinue construction for a period of 
18 months or .more and completed construction 
within a reasonable period of time; or 

e. The source or modification was subject to this 
section or 40 CFR 52.21, with respect to particulate 
matter, as in effect before July 31, 1987, and the 
owner submitted an application for a permit under 
this section before that date, and the board 
subsequently determined that the application as 
submitted was complete with respect to the 
particulate matter requirements then in effect in 
this section. Instead, the requirements of subsections 
K through S of this section that were in effect 
before July 31, 1987, shall apply to such source or 
modification. 

5. The requirements of subsections K through S of this 
section shall not apply to a major stationary source or 
major modification with respect to a particular 
pollutant if the owner demonstrates that, as to that 
pollutant, the source or modification is located in an 
area designated as nonattainment under Section 107 of 
the federal Clean Air Act. 

6. The requirements of subsections L, N and P of this 

section shall not apply to a major stationary source or 
major modification with respect to a particular 
pollutant, if the allowable emissions of that pollutant 
from the source, or the net emissions increase of that 
pollutant from the modification: 

a. Would impact no class I area and no area where 
an applicable increment is known to be violated, 
and 

b. Would be temporary. 

7. The requirements of subsections L, N and P of this 
section as they relate to any maximum allowable 
increase for a class II area shall not apply to a major 
modification at a stationary source that was in 
existence on March 1, 1978, if the net increase in 
allowable emissions of each pollutant subject to 
regulation under the federal Clean Air Act from the 
modification after the application of best available 
control technology would be less than 50 tons per 
year. 

8. The board may exempt a stationary source or 
modification from the requirements of subsection N of 
this section with respect to monitoring for a particular 
pollutant if: 

a. The emissions increase of the pollutant from the 
new source or the net emissions increase of the 
pollutant from the modification would cause, in any 
area, air quality impacts less than the following 
amounts: 

Carbon monoxide M 575 ug/m3
, 8Mhour average 

Nitrogen dioxide M 14 ug(m3
, annual average 

Total suspended particulate - 10 ug/m', 24-hour 
average 

PM!O - 10 ug/m', 24-hour average 

Sulfur dioxide - 13 ug/m', 24-hour average 

Ozone 1 

Lead - 0.1 ug/m', 3-month average 

Mercury . 0.25 ug/m', 24-hour average 

Beryllium - 0.001 ugjm', 24-hour average 

Fluorides - 0.25 ug/m', 24-hour average 

Vinyl chloride - 15 ug/m', 24-hour average 

Total reduced sulfur - 10 ug/m', !-hour average 

Hydrogen sulfide - 0.2 ug/m', !-hour average 
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Reduced sulfur compounds - 10 ug/m', !-hour 
average; or 

1 No de minimis air quality level is provided for ozone. 
However, any net increase of 100 tons per year or more of 
volatile organic compounds subject to this section would be 
required to perform an ambient impact analysis including the 
gathering of ambient air quality data. 

b. The concentrations of the pollutant in the area 
that the source or modification would affect are less 
than the concentrations listed in subdivision J 8 a of 
this section, or the pollutant is not listed in 
subdivision J 8 a of this section. 

9. a. At the discretion of the board, the requirements 
for air quality monitoring of PMlO in subdivisions N 1 
a through N 1 d of this section may not apply to a 
particular source or modification when the owner 
submits an application for a permit under this section 
on or before June 1, 1988, and the board subsequently 
determines that the application as submitted before 
that date was complete, except with respect to the 
requirements for monitoring particulate matter in 
subdivisions N 1 a through N 1 d. 

b. The requirements for air quality monitoring of 
PMlO in subdivisions N 1 c and d and N 3 of this 
section shall apply to a particular source or 
modification if the owner submits an application for 
a permit under this section after June 1, 1988, and 
no later than December 1, 1988. The data shall 
have been gathered over at least the period from 
February 1, 1988, to the date the application 
becomes otherwise complete in accordance with the 
provisions set forth under subdivision N 1 h of this 
section, except that if the board determines that a 
complete and adequate analysis can be 
accomplished with monitoring data over a shorter 
period (not to be less than four months), the data 
that subdivision N 1 c requires shall have been 
gathered over that shorter period. 

10. The requirements of subdivision L 2 of this section 
shall not apply to a stationary source or modification 
with respect to any maximum allowable increase for 
nitrogen oxides if the owner of the source or 
modification submitted an application for a permit 
under this section before the provisions embodying the 
maximum allowable increase took effect as part of the 
applicable State Implementation Plan and the board 
subsequently determined that the application as 
submitted before that date was complete. 

K. Control technology review. 

1. A major stationary source or major modification 
shall meet each applicable emissions limitation under 
the State Implementation Plan and each applicable 

Vol. 9, Issue 3 

Final Regulations 

emissions standard and standard of performance under 
40 CFR Parts 60 and 61. 

2. A new major stationary source shall apply best 
available control technology for each pollutant subject 
to regulation under the federal Clean Air Act that it 
would have the potential to emit in significant 
amounts. 

3. A major modification shall apply best available 
control technology for each pollutant subject to 
regulation under the federal Clean Air Act for which 
it would result in a significant net emissions increase 
at the source. This requirement applies to each 
proposed emissions unit at which a net emissions 
increase in the pollutant would occur as a result of a 
physical change or change in the method of operation 
in the unit. 

4. For phased construction projects, the determination 
of best available control technology shall be reviewed 
and modified as appropriate at the latest reasonable 
time which occurs no later than 18 months prior to 
commencement of construction of each independent 
phase of the project. At such time, the owner of the 
applicable stationary source may be required to 
demonstrate the adequacy of any previous 
determination of best available control technology for 
the source. 

L. Source impact analysis. 

The owner of the proposed source or modification shall 
demonstrate that allowable emission increases from the 
proposed source or modification, in conjunction with all 
other applicable emissions increases or reductions 
(including secondary emissions), would not cause or 
contribute to air pollution in violation of: 
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1. Any national ambient air quality standard in any 
air quality control region; or 

2. Any applicable maximum allowable increase over 
the baseline concentration in any area. 

M. Air quality models. 

1. All estimates of ambient concentrations required 
under this section shall be based on the applicable air 
quality models, data bases, and other requirements 
specified in the U.S. Environmental Protection Agency 
Guideline, EPA-450/2-78-027R, Guideline on Air Quality 
Models (see Appendix M). 

2. Where an air quality impact model specified in the 
Guideline on Air Quality Models is inappropriate, the 
model may be modified or another model substituted. 
Such a modification or substitution of a model may be 
made on a case~by-case basis, or, where appropriate, 
on a generic basis for a specific state program. 
Written approval of the administrator must be 
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obtained for any modification or substitution. In 
addition, use of a modified or substituted model must 
be subject to notice and opportunity for public 
comment under procedures developed in accordance 
with subsection R of this section. 

N. Air quality analysis. 

l. Preapplication analysis. 

a. Any application for a permit under this section 
shall contain an analysis of ambient air quality in 
the area that the major stationary source or major 
modification would affect for each of the following 
pollutants: 

(l) For the source, each pollutant that it would 
have the potential to emit in a significant amount; 

(2) For the modification, each pollutant for which it 
would result in a significant net emissions increase. 

b. With respect to any such pollutant for which no 
national ambient air quality standard exists, the 
analysis shall contain such air quality monitoring 
data as the board determines is necessary to assess 
ambient air quality for that pollutant in any area 
that the emissions of that pollutant would e#ecl 
affect . 

c. With respect to any such pollutant (other than 
nonmethane hydrocarbons) for which such a 
standard does exist, the analysis shall contain 
continuous air quality monitoring data gathered for 
purposes of determining whether· emissions of that 
pollutant would cause or contribute to a violation of 
the standard or any maximum allowable increase. 

d. In general, the continuous air quality monitoring 
data that is required shall have been gathered over 
a period of at least one year and shall represent at 
least the year preceding receipt of the application, 
except that, if the board determines that a complete 
and adequate analysis can be accomplished with 
monitoring data gathered over a period shorter than 
one year (but not to be less than four months), the 
data that is required shall have been gathered over 
at least that shorter period. 

e. For any application which becomes complete, 
except as to the requirements of subdivision N l c 
and d of this section, between June 8, 1981, and 
February 9, 1982, the data that subdivision N I c of 
this section requires shall have been gathered over 
at least the period from February 9, 1981 to the 
date the application becomes otherwise complete, 
except that: 

(I) If the source or modification would have been 
major for that pollutant under 40 CFR 52.21 as in 
effect on June 19, 1978, any monitoring data shall 

have been gathered over at least the period 
required by those regulations. 

(2) If the board determines that a complete and 
adequate analysis can be accomplished with 
monitoring data over a shorter period (not less than 
four months), the data that subdivision N 1 c of this 
section requires shall have been gathered over at 
least that shorter period. 

(3) I! the monitoring data would relate exclusively 
to ozone and would not have been required under 
40 CFR 52.21 as in effect on June 19, 1978, the 
board may waive the otherwise applicable 
requirements of this subsection W to the extent that 
the applicant shows that the monitoring data would 
be unrepresentative of air quality over a full. year. 

f. The owner of a proposed stationary source or 
modification of volatile organic compounds who 
satisfies all conditions of Section IV of Appendix S 
to 40 CFR Part 51 may provide post-approval 
monitoring data for ozone in lieu of providing 
preconstruction data as required under subdivision N 
I of this section. 

g. For any application that becomes complete, 
except as to the requirements of subdivision N l e 
and d pertaining to PMIO, after December I, 1988, 
and no later than August I, 1989, the data that 
subdivision N I c requires shall have been gathered 
over at least the period from August I, 1988, to the 
date the application becomes otherwise complete, 
except that if the board determines that a complete 
and adequate analysis can be accomplished with 
monitoring data over a shorter period (not to be 
less than four months), the data that subdivision N 
I c requires shall have been gathered over that 
shorter period. 

h. With respect to any requirements for air quality 
monitoring of PMIO under subdivisions J 9 a and b, 
the owner shall use a monitoring method approved 
by the board and shall estimate the ambient 
concentrations of PMIO using the data collected by 
such approved monitoring method in accordance 
with estimating procedures approved by the board. 

2. Postuconstruction monitoring. The owner of a major 
stationary source or major modification shall, after 
construction of the stationary source or modification, 
conduct such ambient monitoring as the board 
determines is necessary to determine the effect 
emissions from the stationary source or modification 
may have, or are having, on air quality in any area. 

3. Operation of monitoring stations. The owner of a 
major stationary source or major modification shall 
meet the requirements of Appendix B to 40 CFR Part 
58 during the operation of monitoring stations for 
purposes of satisfying subsection N of this section. 
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0. Source information. 

The owner of a proposed source or modification shall 
submit all information necessary to perform any analysis 
or make any determination required under this section. 

1. With respect to a source or modification to which 
subsections K, L, N and P of this section apply, such 
information shall include: 

a. A description of the nature, location, design 
capacity, and typical operating schedule of the 
source or modification, including specifications and 
drawings showing its design and plant layout; 

b. A detailed schedule for construction of the source 
or modification; 

c. A detailed description as to what system of 
continuous emission reduction is planned for the 
source or modification, emission estimates, and any 
other information necessary to determine that best 
available control technology would be applied. 

2. Upon request of the board, the owner shall also 
provide information on: 

a. The air quality impact of the source or 
modification, including meteorological and 
topographical data necessary to estimate such 
impact; and 

b. The air quality impacts, and the nature and 
extent of any or all general commercial, residential, 
industrial, and other growth which has occurred 
since the baseline date in the area the source or 
modification would affect. 

P. Additional impact analyses. 

1. The owner shall provide an analysis of the 
impairment to visibility, soils and vegetation that 
would occur as a result of the source or modification 
and general commercial, residential, industrial and 
other growth associated with the source or 
modification. The owner need not provide an analysis 
of the impact on vegetation having no significant 
commercial or recreational value. 

2. The owner shall provide an analysis of the air 
quality impact projected for the area as a result of 
general commercial, residential, industrial and other 
growth associated with the source or modification. 

3. The board may require monitoring of visibility in 
any federal class I area near the proposed new 
stationary source or major modification for such 
purposes and by such means as the board deems 
necessary and appropriate. 

Q. Sources impacting federal class I areas - additional 
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1. Notice to federal land managers. The board shall 
provide written notice of any permit application for a 
proposed major stationary source or major 
modification, the emissions from which may affect a 
class I area, to the federal land manager and the 
federal official charged with direct responsibility for 
management of any lands within any such area. Such 
notification shall include a copy of all information 
relevant to the permit application and shall be given 
within 30 days of receipt and at least 60 days prior to 
any public hearing on the application for a permit to 
construct. Such notification shall include an analysis of 
the proposed source's anticipated impacts on visibility 
in the federal class I area. The board shall also 
provide the federal land manager and such federal 
officials with a copy of the preliminary determination 
required under subsection R of this section, and shall 
make available to them any materials used in making 
that determination, promptly after the board makes 
such determination. Finally, the board shall also notify 
all affected federal land managers within 30 days of 
receipt of any advance notification of any such permit 
application. 

2. Federal land manager. The federal land manager 
and the federal official charged with direct 
responsibility for management of such lands have an 
affirmative responsibility to protect the air quality 
related values (including visibility) of such lands and 
to consider, in consultation with the board, whether a 
proposed source or modification will have an adverse 
impact on such values. 

3. Visibility analysis. The board shall consider any 
analysis performed by the federal land manager, 
provided within 30 days of the notification required by 
subdivision Q I of this section, that shows that a 
proposed new major stationary source or major 
modification may have an adverse impact on visibility 
in any federal class I area. Where the board finds 
that such an analysis does not demonstrate to the 
satisfaction of the board that an adverse impact on 
visibility will result in the federal class I area, the 
board must, in the notice of public hearing on the 
permit application, either explain this decision or give 
notice as to where the explanation can be obtained. 

4. Denial - impact on air quality related values. The 
federal land manager of any such lands may 
demonstrate to the board that the emissions from a 
proposed source or modification would have an 
adverse impact on the air quality-related values 
(including visibility) of those lands, notwithstanding 
that the change in air quality resulting from emissions 
from such source or modification would not cause or 
contribute to concentrations which would exceed the 
maximum allowable increases for a class I area. If 
the board concurs with such demonstration, then it 
shall not issue the permit. 
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5. Class I variances. The owner of a proposed source 
or modification may demonstrate to the federal land 
manager that the emissions from such source or 
modification would have no adverse impact on the air 
quality related values of any such lands (including 
visibility), notwithstanding that the change in air 
quality resulting from emissions from such source or 
modification would cause or contribute to 
concentrations which would exceed the maximum 
allowable increases for a class I area. If the federal 
land manager concurs with such demonstration and he 
so certifies, the board may, provided that the 
applicable requirements of this section are otherwise 
met, issue the permit with such emission limitations as 
may be necessary to assure that emissions of sulfur 
dioxide particulate matter, and nitrogen oxides would 
not exceed the following maximum allowable increases 
over minor source baseline concentration for such 
pollutants: 

MAXIMUM ALLOW ABLE INCREASE 
(micrograms per cubic meter) 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . 19 

TSP, 24-hour maximum .............................. 37 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

24-hour maximum .................................... 91 

Three-hour maximum ................................ 325 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

6. Sulfur dioxide variance by governor with federal 
land manager's concurrence. The owner of a proposed 
source or modification which cannot be approved 
under subdivision Q 5 of this section may demonstrate 
to the governor that the source cannot be constructed 
by reason of any maximum allowable increase for 
sulfur dioxide for a period of 24 hours or less 
applicable to any class I area and, in the case of 
federal mandatory class I areas, that a variance under 
this clause would not adversely affect the air quality 
related values of the area (including visibility). The 
governor, after consideration of the federal land 
manager's recommendation (if any) and subject to his 
concurrence, may, after notice and public hearing, 
grant a variance from such maximum allowable 
increase. If such variance is granted, the board shall 
issue a permit to such source or modification pursuant 
to the requirements of subdivision Q 8, provided that 
the applicable requirements of this section are 
otherwise met. 

7. Variance by the governor with the president's 
concurrence. In any case whether the governor 
recommends a variance in which the federal land 
manager does not concur, the recommendations of the 
governor and the federal land manager shall be 
transmitted to the president. The president may 
approve the governor's recommendation if he finds 
that the variance is in the national interest. If the 
variance is approved, the board shall issue a permit 
pursuant to the requirements of subdivision Q 8 of this 
section, provided that the applicable requirements of 
this section are otherwise met. 

8. Emission limitations for presidential or 
gubernatorial variance. In the case of a permit issued 
pursuant to subdivision Q 6 or 7 of this section the 
source or modification shall comply with such 
emission limitations as may be necessary to assure 
that emissions of sulfur dioxide from the source or 
modification would not (during any day on which the 
otherwise applicable maximum allowable increases are 
exceeded) cause or contribute to concentrations which 
would exceed the following maximum allowable 
increases over the baseline concentration and to 
assure that such emissions would not cause or 
contribute to concentrations which exceed the 
otherwise applicable maximum allowable increases for 
periods of exposure of 24 hours or less for more than 
18 days, not necessarily consecutive, during any 
annual period: 

MAXIMUM ALLOWABLE INCREASE 
(micrograms per cubic meter) 

Low terrain High terrain 

Period of exposure areas areas 

24-hour maximum 36 62 

3-hour maximum 130 221 

R. Public participation. 

I. Within 30 days after receipt of an application te 
eanstraet, 6i' any a<iaitieR te Slleh !tj3jlliea(i<lft; the 
board shall - notify the applicant of any 
defieieRey ffi tfte apjilieatiaa er ffi tfte iafarmatkm 
Stibmitted the status of the application . The 
notification of the initial determination with regard to 
the status of the application shall be provided by the 
board in writing and shall include (z) a detennination 
as to which provisions of Part VIII are applicable, (ii) 
the identification of any deficiencies, and (iii) a 
determination as to whether the application contains 
sufficient information to begin application review. The 
determination that the application has sufficient 
information to begin review is not necessarily a 
determination that it is complete. Within 30 days 
after receipt of any additional information, the board 
shall notify the applicant of any deficiencies in such 
information. HI llH> """'* ai Slleh a Elefieieaey, The 

Virginia Register of Regulations 

312 



date of receipt of lite a complete application shall be, 
for the purpose of this section, the date on which the 
board received all required information. 

2, No later than [ 4§ 30 ] days after receiving the 
initial determination notification required under 
subdivision R 1 of this section, [ applie«.TtB the 
applicant ] shall notify the public about the proposed 
source as required in subdivision R 3 of this section. 
The applicant shall also provzde an informational 
briefing about the proposed source for the public as 
required in subdivision R 4 of this section. 

3. The public notice required under subdivision R 2 of 
this section shall be placed by the applicant in at 
least one newspaper of general circulation in the 
affected air quality control region. The notice shall be 
approved by the board and shall include, but not be 
limited to, the name, location, and type of the source, 
and the time and place of the information briefing. 

4. The informational briefing shall be held in the 
locality where the source is or will be located and at 
least 30 days, but no later than 60 days, following the 
day of the publication of the public notice in the 
newspaper. The applicant shall inform the public 
about the operation and potential air quality impact 
of the source and answer any questions concerning 
air quality about the proposed source from those in 
attendance at the briefing. At a minimum, the 
applicant shall provide information on and answer 
questions about (ij specific pollutants and the total 
quantity of each which the applicant estimates will be 
emitted and (iij the control technology proposed to be 
used at the time of the informational briefing. 
Representatives from the board shall attend and 
provide information and answer questions on the 
permit application review process. 

5. Upon a determination by the board that it will 
achieve the desired results in an equally effective 
manner, an applicant for a pennit may implement an 
alternative plan for notifying the public as required in 
subdivision R 3 of this section and for providing the 
informational briefing as required in subdivision R 4 
of this section. 

~ 6. Within one year after receipt of a complete 
application, the board shall make a final 
determination on the application. This involves 
performing the following actions in a timely manner: 

a. Make a preliminary determination whether 
construction should be approved, approved with 
conditions, or disapproved. 

b. Make available in at least one location in each 
air quality control region in which the proposed 
source or modification would be constructed a copy 
of all materials the applicant submitted, a copy of 
the preliminary determination and a copy or 
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summary of other materials, if any, considered in 
making the preliminary determination. 

c. If appropriate, hold a public briefing on the 
preliminary determination prior to the public 
comment period but no later than the day before 
the beginning of the public comment period. The 
board shall notify the public of the time and place 
of the briefing, by advertisement in a newspaper of 
general circulation in the air quality control region 
in which the proposed source or modification would 
be constructed. The notification shall be published 
at least 30 days prior to the day of the briefing. 

"' d. Notify the public, by advertisement in a 
newspaper of general circulation in each region in 
which the proposed source or modification would be 
constructed, of the application, the preliminary 
determination, the degree of increment consumption 
that is expected from the source or modification, 
and the opportunity for comment at a public 
hearing as well as written public comment. The 
notification shall be published at least 30 days prior 
to the day of the hearing. 

& e. Send a copy of the notice of public comment 
to the applicant, the administrator and to officials 
and agencies having cognizance over the location 
where the proposed construction would occur as 
follows: state and local air pollution control 
agencies, the chief executives of the city and county 
where the source or modification would be located, 
any comprehensive regional land use planning 
agency and any state, federal land manager, or 
indian governing body whose lands may be affected 
by emissions from the source or modification. 

"' f. Provide opportunity for a public hearing for 
interested persons to appear and submit written or 
oral comments on the air quality impact of the 
source or modification, alternatives to the source or 
modification, the control technology required, and 
other appropriate considerations. 

f: g. Consider all written comments submitted within 
a time specified in the notice of public comment 
and all comments received at any public hearing(s) 
in making a final decision on the approvability of 
the application. No later than 10 days alter the 
close of the public comment period, the applicant 
may submit a written response to any comments 
submitted by the public. The board shall consider 
the applicant's response in making a final decision. 
The board shall make all comments available for 
public inspection in the same locations where the 
board made available preconstruction information 
relating to the proposed source or modification. 

go h. Make a final determination whether 
construction should be approved, approved with 
conditions, or disapproved pursuant to this section. 
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1r. i. Notify the applicant in writing of the final 
determination and make such notification available 
for public inspection at the same location where the 
board made available preconstruction information 
and public comments relating to the source or 
modification. 

S. Source obligation. 

1. Any owner who constructs or operates a source or 
modification not in accordance (z) with the application 
submitted pursuant to this section or (i1) with the 
terms and conditions of any [ approval permit ] to 
construct or operate , or any owner of a source or 
modification subject to this section who commences 
construction or operation after the effective date of 
these regulations without applying for and receiving [ 
approval a permit ] hereunder, shall be subject to 
appropriate enforcement action [ fEi requiFed ~ 
stth&elian Z ef #tis &eeli&t including, but not limited 
to, any specified in subsection Z of this section ] . 

2. Approval to construct shall become invalid if 
construction is not commenced within 18 months after 
receipt of such approval, if construction is 
discontinued for a period of 18 months or more, or if 
construction is not completed within a reasonable 
time. The board may extend the IS-month period upon 
a satisfactory showing that an extension is justified. 
This provision does not apply to the time period 
between construction of the approved phases of a 
phased construction project; each phase must 
commence construction within 18 months of the 
projected and approved commencement date. 

3. Approval to construct shall not relieve any owner of 
the responsibility to comply fully with applicable 
provisions of the State Implementation Plan and any 
other requirements under local, state or federal law. 

4. At such time that a particular source or 
modification becomes a major stationary source or 
major modification solely by virtue of a relaxation in 
any enforceable limitation which was established after 
August 7, 1980, on the capacity of the source or 
modification otherwise to emit a pollutant, such as a 
restriction on hours of operation, then the 
requirements of subsections K through S of this 
section shall apply to the source or modification as 
though construction had not yet commenced on the 
source or modification. 

T. ~nvironmental impact statements. 

Whenever any proposed source or modification is subject 
to action by a federal agency which might necessitate 
preparation of an environmental impact statement pursuant 
to the National Environmental Policy Act (42 U.S.C. 4321), 
review conducted pursuant to this section shall be 
coordinated by the administrator with the broad 
environmental reviews under that Act and under Section 

309 of the federal Clean Air Act to the maximum extent 
feasible and reasonable. 

U. Disputed permits. 

If a permit is proposed to be issued for any major 
stationary source or major modification proposed for 
construction in any state which the governor of an 
affected state or indian governing body of an affected 
tribe determines will cause or contribute to a cumulative 
change in air quality in excess of that allowed in this part 
within the affected state or Indian reservation, the 
governor or indian governing body may request the 
administrator to enter into negotiations with the [ """*" 
persons ] involved to resolve such dispute. If requested by 
any state or Indian governing body involved, the 
administrator shall make a recommendation to resolve the 
dispute and protect the air quality related values of the 
lands involved. II the [ """*" persons ] involved do not 
reach agreement, the administrator shall resolve the 
dispute and his determination, or the results of agreements 
reached through other means, shall become part of tbe 
applicable state implementation plan and shall be 
enforceable as part of such plan. 

V. Interstate pollution abatement. 

1. The owner of each source or modification, which 
may significantly contribute to levels of air pollution 
in excess of an ambient air quality standard in any 
air quality control region outside the Commonwealth, 
shall provide written notice to ail nearby states of the 
air pollution levels which may be affected by such 
source at least 60 days prior to the date of 
commencement of construction. 

2. Any state or political subdivision may petition the 
administrator for a finding that any sourCe or 
modification emits or would emit any air pollutant in 
amounts which will prevent attainment or maintenance 
of any ambient air quality standard or interfere with 
measures for the prevention of significant deterioration 
or the protection of visibility in the state 
implementation plan for such state. Within 60 days 
alter receipt of such petition and after a public 
hearing, the administrator will make such a finding or 
deny the petition. 

3. Notwithstanding any permit granted pursuant to this 
section, no owner or other person shall commence 
construction or modification or begin operation of a 
source to which a finding has been made under the 
provisions of subdivision V 2 of this section. 

W. Innovative control technology. 

1. An owner of a proposed major stationary source or 
major modification may request the board in writing 
no later than the close of the public comment period 
under subsection R to approve a system of innovative 
control technology. 
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2. The board shall determine that the source or 
modification may employ a system of innovative 
control technology, if: 

a. The proposed control system would not cause or 
contribute to an unreasonable risk to public health, 
welfare, or safety in its operation or function; 

b. The owner agrees to achieve a level of 
continuous emissions reduction equivalent to that 
which would have been required under subdivision 
K 2 of this section by a date specified by the board. 
Such date shall not be later than four years from 
the time of startup or seven years from permit 
issuance; 

c. The source or modification would meet the 
requirements of subsections K and L of this section 
based on the emissions rate that the stationary 
source employing the system of innovative control 
technology would be required to meet on the date 
specified by the board; 

d. The source or modification would not, before the 
date specified by the board: 

(l) Cause or contribute to a violation of an 
applicable national ambient air quality standard; or 

(2) Impact any area where an applicable increment 
is known to be violated; 

e. All other applicable requirements including those 
for public participation have been met; and 

f. The provisions of subsection Q of this section 
(relating to class I areas) have been satisfied with 
respect to all periods during the life of the source 
or modification. 

3. The board shall withdraw any approval to employ a 
system of innovative control technology made under 
this section, if: 

a. The proposed system fails by the specified date 
to achieve the required continuous emissions 
reduction rate; or 

b. The proposed system fails before the specified 
date so as to contribute to an unreasonable risk to 
public health, welfare, or safety; or 

c. The board decides at any time that the proposed 
system is unlikely to achieve the required level of 
control or to protect the public health, welfare, or 
safety. 

4. If a source or modification fails to meet the 
requirement level of continuous emission reduction 
within the specified time period or the approval is 
withdrawn in accordance with subdivision W 3 of this 
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section, the board may allow the source or 
modification up to an additional three years to meet 
the requirement for the application of best available 
control technology through use of a demonstrated 
system of control. 

X. Reactivation and permanent shutdown. 

1. The reactivation of a stationary source is not 
subject to provisions of this section unless a decision 
concerning shutdown has been made pursuant to the 
provisions of subdivisions X 2 through X 4 of this 
section or subdivision P 5 of§ 120-DB-04. 

2. Upon a final decision by the board that a 
stationary source is shut down permanently, the 
board shall revoke the permit by written notzfication 
to the owner and remove the source from the 
emission inventory or consider its emissions to be 
zero in any air quality analysis conducted; and the 
source shall not commence operation without a 
permit being issued under the applicable provisions of 
Part VIII. 

3. The final decision shall be rendered as follows: 

a. Upon a determination that the source has not 
operated for a year or more, the board shall 
provide written notification to the owner (i) of its 
tentative decision that the source is considered to 
be shut down permanently; (ii) that the decision 
shall become final if the owner fails to provide, 
within three months of the notice, written response 
to the board that the shutdown is not to be 
considered permanent; and (iii) that the owner has 
a right to a formal hearing on this issue before the 
board makes a final decision. The response from the 
owner shall include the basis for the assertion that 
the shutdown is not to be considered permanent 
and a projected date for restart-up of the source 
and shall include a request for a formal hearing if 
the owner wishes to exercise that n"ght. 

b. If the board should find that the basis for the 
assertion is not sound or the projected restart-up 
date allows for an unreasonably long period of 
inoperation, the board shall hold a formal hearing 
on the issue zf one is requested or, zf no hearing is 
requested, decision to consider the shutdown 
permanent shall become final. 

4. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a 
mutual determination that a source is shut down 
permanently prior to any final decision rendered 
under subdivisiOn X 3 of this section. 

Y. Transfer of permits. 

1. No person shall transfer a permit from one location 
to another, or from one piece of equipment to 
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another. 

2. In the case of a transfer of ownership of a 
stationary source, the new owner shall abide by any 
current permit issued to the previous owner. The new 
owner shall notify the board of the change in 
ownership within 30 days of the transfer. 

3. In the case of a name change of a stationary 
source, the owner shall abide by any current permit 
issued under the previous source name. The owner 
shall notify the board of the change in source name 
within 30 days of the name change. 

4. The provisions of this subsection concerning the 
transfer of a permit from one location to another 
should not apply to the relocation of portable 
facilities that are exempt from the provisions of 
subsections K through S of this section by subdivision 
J 4 c of this section. 

z. Permit invalidation, revocation, and enforcement. 

1. Permits issued under this section shall be subject 
to such terms and conditions set forth in the permit 
as the board may deem necessary to ensure 
compliance with all applicable requirements of the 
regulations. 

2. The board may revoke any permit if the permittee: 

a. Knowingly makes material misstatements in the 
permit application or any amendments thereto; 

b. Fails to comply with the terms or conditions of 
the permit; 

c. Fails to comply with any emission standards 
applicable to an emissions unit included in the 
permit; 

d. Causes emissions from the stationary source 
which result in violations of, or interfere with the 
attainment and maintenance of, any ambient air 
quality standard,· or fails to operate in conformance 
with any applicable control strategy, including any 
emission standards or emision limitations, in the 
State Implementation Plan in effect at the time that 
an application is submitted; or 

e. Fails to comply with the applicable provisions of 
this section. 

3. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocation 
contained in subdivision Z 2 of this section or for any 
other violations of these regulations. 

4. Violation of these regulations shall be grounds for 
revocation of permits issued under this section and 

are subject to the civil charges, penalties and all 
other relief contained in Part II of these regulations 
and the Virginia Air Pollution Control Law. 

5. The board shall notify the applicant in writing of 
its decision, with its reasons, to change, suspend or 
revoke a permit, or to render a permit invalid. 

AA. Circumvention. 

Regardless of the exemptions provided in this section, 
no owner or other person shall circumvent the 
requirements of this section by causing or allowing a 
pattern of ownership or development over a geographic 
area of a source which, except for the pattern of 
ownership or development, would otherwise require a 
permit. 

§ 120-08·03. Permits - major stationary sources and major 
modifications locating in nonattainment areas. 

A. Applicability. 

I. The provisions of this section apply to the 
construction or reconstruction of any major stationary 
source or major modification. 

2. The provisions of this Pille section apply in 
nonattainment areas. 

3. At such time that a particular source or 
modification becomes a major stationary source or 
major modification solely by virtue of a relaxation in 
any enforceable limitation which was established after 
August 7, !980, on the capacity of the source or 
modification otherwise to emit a pollutant, such as a 
restriction on hours of operation, then the 
requirements of this section shall apply to the source 
or modification as though construction had not 
commenced on the source or modification. 

4. Where a source is constructed or modified in [ 
contemporaneous ) increments which individually are 
not subject to approval under this section and which 
are not part of a program of construction or 
modzfication in planned incremental phases approved 
by the board, all such increments shall be added 
together for determining the applicability of this 
section. [ An incremental change is contemporaneous 
with the particular change only if it occurs between 
the date five years before construction on the 
particular change commences and the date that the 
increase from the particular change occurs. ] 

+. 5. Unless specified otherwise, the provisions of this 
section are applicable to various sources as follows: 

a. Provisions referring to "sources," "new and/or 
modified sources" or "stationary sources" are 
applicable to the construction, reconstruction or 
modification of all major stationary sources and 
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major modifications. 

b. Any emissions units not subject to the proVISIOns 
of this section may be subject to the provisions of § 
120-08-01 or § 120-08-02. 

B. Definitions. 

1. As used in this section, all words or terms not 
defined herein shall have the meaning given them in 
Part I, unless otherwise required by context. 

2. For the purpose of this section, § 120-05-0404 and 
any related use, the words or terms shall have the 
meaning given them in subsection B 3 of this section: 

3. Terms defined. 

''Actual emissions'' 

(1) Means the actual rate of emissions of a 
pollutant Fei=flt from an emissions unit, as 
determined in accordance with subdivisions (2) 
through (4). 

(2) In general, actual emissions as of a particular 
date shall equal the average rate, in tons per year, 
at which the unit actually emitted the pollutant 
during a two-year period which precedes the 
particular date and which is representative of 
normal source operation. The board shall allow the 
use of a different time period upon a determination 
that it is more representative of normal source 
operation. Actual emissions shall be calculated using 
the unit's actual operating hours, production rates, 
and types of materials processed, stored, or 
combusted during the selected time period. 

(3) The board may presume that the source-specific 
allowable emissions for the unit are equivalent to 
the actual emissions of the unit. 

( 4) For any emissions unit which has not begun 
normal opertions on the particular date, actual 
emissions shall equal the potential to emit of the 
unit [ ef on ) that date. 

"Administrator" means the Administrator of the U.S. 
Environmental Protection Agency (EPA) or his authorized 
representative. 

"Allowable emissions" means the emtsswns rate of a 
stationary source calculated using the maximum rated 
capacity of the source (unless the source is subject to 
federally [ ar and ) state enforceable limits which restrict 
the operating rate, or hours of operation, or both) and the 
most stringent of the following: 

(1) The applicable standards set forth in 40 CFR 
Parts 60 and 61; 
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(2) Any applicable State Implementation Plant 
emissions limitation including those with a future 
compliance date; or 

(3) The emissions rate specified as a federally and 
state enforceable permit condition, including those 
with a future compliance date. 

"Begin actual construction" means, in general, initiation 
of physical onsite construction activities on an emissions 
unit which are of a permanent nature. Such activities 
include, but are not limited to, installation of building 
supports and foundations, laying of underground pipework, 
and construction of permanent storage structures. With 
respect to a change in method of operation, this term 
refers to those on-site activities other than preparatory 
activities which mark the initiation of the change. 

"Building, structure, fff facility, or installation" means 
all of the pollutant-emitting activities which belong to the 
same industrial grouping, are located on one or more 
contiguous or adjacent properties, and are under the 
control of the same person (or persons under common 
control) except the activities of any vessel. 
Pollutant-emitting activities shall be considered as part of 
the same industrial grouping if they belong to the same 
"Major Group" (i.e., which have the same two-digit code) 
as described in the "Standard Industrial Classification 
Manual," as amended by the Supplement (see Appendix 
M). 

"Commence," as applied to construction of a major 
stationary source or major modification, means that the 
owner has all necessary preconstruction approvals or 
permits and either has: 

(1) Begun, or caused to begin, a continuous program 
of actual on~site construction of the source, to be 
completed within a reasonable time; or 
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(2) Entered into binding agreements or contractual 
obligations, which cannot be eaHeelled canceled or 
modified without substantial loss to the owner, to 
undertake a program of actual construction of the 
source, to be completed within a reasonable time. 

"Construction" means any physical change or change in 
the method of operation (including fabrication, erection, 
installation, demolition, or modification of an emissions 
unit) which would result in a change in actual emissions. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any 
pollutant subject to regulation under the Federal Clean Air 
Act. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the Administrator, 
including those requirements developed pursuant to 40 
CFR Parts 60 and 61, requirements within the State 
Implementation Plan, and any permit requirements 
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established pursuant to 40 CFR 52.21 or Part VIII , 
including operating permits issued under an EPA-approved 
program that is incorporated into the State 
Implementation Plan and expressly requires adherence to 
any permit issued under such program . 

"Fixed capital cost" means the capital needed to 
provide all the depreciable components. 

"Fugitive emissions" means those emissions which could 
not reasonably pass through a stack, chimney, vent, or 
other functionally equivalent opening. 

"las!alla!iaa" ffieflfiS RR ifleRiifiable flieee 6f jW6eeSS 

€C:J:Uif.1Hl€Rt. 

"Lowest achievable emission rate" means for any 
source, the more stringent rate of emissions based on the 
following: 

(l) The most stringent emissions limitation which is 
contained in the implementation plan of any state 
for such class or category of stationary source, 
unless the owner of the proposed stationary source 
demonstrates that such limitations are not 
achievable; or 

(2) The most stringent emissions limitation which is 
achieved in practice by such class or category of 
stationary Sf.H:J:f€:e- sources . This limitation, when 
applied to a modification, means the lowest 
achievable emissions rate for the new or modified 
emissions units within the stationary source. In no 
event shall the application of this term permit a 
proposed new or modified stationary source to emit 
any pollutant in excess of the amount allowable 
under an applicable new source standard of 
performance. 

"Major modzfication" 

(!) Means any physical change in or change in the 
method of operation of a major stationary source 
that would result in a significant net emissions 
increase of any pollutant subject to regulation under 
the Federal Clean Air Act. 

(2) Any net emissions increase that is considered 
significant for volatile organic compounds shall be 
considered significant for ozone. 

(3) A physical change or change in the method of 
operation shall not include: 

(a) Routine maintenance, repair and replacement; 

W Use 6f RR alleFnntive fuel &F rew ma!eFial 8Y 
reasoo 6f RR tlf<!er tlfttier Seetiens ~ aft<! W 6f 
!be EfteFgy 5tiWJy aft<! Envirsnmental €eeffllflfllleft 
Aet 6f j,jj.H f<* aey S\l~erse<ling legislation) SF fiY 
l'eaSOO 6f a ru>ll!ffll gas earlailmest j>IRfl pursuaat !& 

!be Federal Pewei' ~ 

W Use 6f RR alleraative fuel 8Y reasoo sf RR SF<!er­
'*' RJle tlfttier 5eeOOft H& 6f !be Federal 8eRR Aif 
Aet; 

f<l+ Use 6f RR altemative fuel a! a s!eRffi geaerating 
\lftit !& !be - lba! !be fuel is geaerated frem 
ffitlfllcipfll sa!ifl waste; 

w (b) Use of an alternative fuel or raw material 
by a stationary source which: 

1 The source was capable of accommodating before 
December 21, 1976, unless such change would be 
prohibited under any federally [ & and ] stale 
enforceable permit condition which was established 
alter December 21, 1976, pursuant to 40 CFR 52.21 
or Part V!ll; or 

2 The source is approved to use under any permit 
issued under 40 CFR 52.21 or Part Vlll; 

fit (c) An increase in the hours of operation or in 
the production rate, unless such change is prohibited 
under any federally [ SF and ] state enforceable 
pemirt conditiion which was established after 
December 21, 1976, pursuant to 40 CFR 52.21 or 
Part Vlll. 

"Major stationary source" 

(I) Means: 

(a) Any stationary source of air pollutants which 
emits, or has the potential to emit, (t) 100 tons per 
year or more of any pollutant subject to regulation 
under the Federal Clean Air Act , or (ii) 50 tons per 
year or more of volatile organic compounds or 
nitrogen oxides in ozone nonattainment areas 
c!asszfied as serious in Apendix K, or (iiz) 25 tons 
per year or more of volatile organic compounds or 
nitrogen oxides in ozone nonattainment areas 
classified as severe in Appendix K ; or 

(b) Any physical change that would occur at a 
stationary source not qualifying under subdivision 
W-fl+ ( l}(a) of this definition as a major stationary 
source, if the change would constitute a major 
stationary source by itself. 

(2) A major stationary source that is major for 
volatile organic compounds shall be considered 
major for ozone. 

(3) The fugitive emissions of a stationary source 
shall not be included in determining for any of the 
purposes of this section whether it is a major 
stationary source, unless the source belongs to one 
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of the following categories of stationary sources: 

(a) Coal cleaning plants (with thermal dryers). 

(b) Kraft pulp mills. 

(c) Portland cement plants. 

(d) Primary zinc smelters. 

(e) Iron and steel mills. 

(/) Primary aluminum ore reduction plants. 

(g) Primary copper smelters. 

(h) Municipal incinerators (or combinations thereof) 
capable of charging more than 250 tons of refuse 
per day. 

(i) Hydrofluoric acid plants. 

(j) Sulfuric acid plants. 

(k) Nitric acid plants. 

(/) Petroleum refineries. 

(m) Lime plants. 

(n) Phosphate rock processing plants. 

(o) Coke oven batteries. 

(p) Sulfur recovery plants. 

(q) Carbon black plants (furnace process). 

(r) Primary lead smelters. 

(s) Fuel conversion plants. 

(t) Sintering plants. 

(u) Secondary metal production plants. 

(v) Chemical process plants. 

(w) Fossilfuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(x) Petroleum storage and transfer units with a 
total storage capacity exceeding 300,000 barrels. 

(Y) Taconite ore processing plants. 

(z) Glass fiber manufacturing plants. 

(a a) Charcoal production plants. 
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(bb) Fossil fuel steam electric plants of more than 
250 million British thermal units per hour heat 
input. 

(cc) Any other stationary source category which, as 
of August 7, I980, is being regulated under Section 
lJ I or II 2 of the federal Clean Air Act. 

"Necessary preconstruction approvals or permits" means 
those permits or approvals required under federal air 
quality control laws and regulations, and those air quality 
control laws and regulations which are part of the 
applicable State Implementation Plan. 
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"Net emissions increase" 

(l) Means the amount by which the sum of the 
following exceeds zero: 

(a) Any increase in actual emissions from a 
particular physical change or change in the method 
of operation at a stationary source; and 

(b) Any other increases and decreases in actual 
emissions at the source that are contemporaneous 
with the particular change and are otherwise 
creditable. 

{2) An increase or decrease in actual emissions is 
contemporaneous with the increase from the 
particular change only if it occurs before the date 
that the increase from the particular change occurs. 
For sources located in ozone nonattainment areas 
classified as serious or severe in Appendix K, an 
increase or decrease in actual emissions of volatile 
organic compounds or nitrogen oxides is 
contemporaneous with the increase from the 
particular change only if it occurs during [ any a ] 
period of five consecutive calendar -years which 
includes the calendar year in which the increase 
from the particular change occurs. 

{3) An increase or decrease in actual emissions is 
creditable only if: 

(a) It occurs - a FeaseRable peFied It> be 
speei!ied by !be baaffi between the date five years 
before constrnctlon on the change specified in 
subdivision (I) (a) of this definition commences and 
the date that the increase specified in subdivision 
(I)'a) of this definition occurs ; and 

(b) The board has not relied on it in issuing a 
pemit for the source pursuant to Part VIII which 
permit is in effect when the increase in actual 
emissions from the particular change occurs. 

( 4) An increase in actual emissions is creditable 
only to the extent that the new level of actual 
emissions exceeds the old level. 
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(5) A decrease in actual emission is creditable only 
to the extent that: 

(a) The old level of actual emissions or the old 
level of allowable emissions, whichever is lower, 
exceeds the new level of actual emissions; 

(b) It is federally [ "" and ] state enforceable at 
and after the time that actual construction on the 
particular change begins; and 

(c) The board has not relied on it in issuing any 
permit pursuant to Part Vlll or the board has not 
relied on it in demonstrating attainment or 
reasonable further progress in the State 
Implementation Plan. 

(d) It has approximately the same qualitative 
significance for public health and welfare as that 
attributed to the increase from the particular 
change. 

(6) An increase that results from a physical change 
at a source occurs when the emissions unit on 
which construction occurred becomes operational 
and begins to emit a particular pollutant Any 
replacement unit that requires shakedown becomes 
operational only after a reasonable shakedown 
period, not to exceed 180 days. 

"Nonattainment pollutant" means within an 
nonattainment area, the pollutant for which such area is 
designated nonattainment. For ozone nonattainment areas, 
the nonattainment ~allulast pollutants shall be volatile 
organic compounds (including hydrocarbons) and nitrogen 
oxides. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit a pollutant under its physical and 
operational design. Any physical or operational limitation 
on the capacity of the source to emit a pollutant, including 
air pollution control equipment, and restrictions on hours 
of operation or on the type or amount of material 
combusted, stored, or processed, shall be treated as part 
of its design only if the limitation or the effect it would 
have on emissions is federally [ er and l state enforceable. 
Secondary emissions do not count in determining the 
potential to emit of a stationary source. 

"Qualifying pollutant" means with regard to a major 
stationary source, any pollutant emitted in such quantities 
or at such rate as to qualify the source as a major 
stationary source. 

"Reasonable further progress" means the annual 
incremental reductions in emissions of a given air 
pollutant (including substantial reductions in the early 
years following approval or promulgation of a state 
implementation plan and regular reductions thereafter) 
which are sufficient in the judgment of the board to 
provide for attainment of the applicable ambient air 

quality standard within a specified nonattainment area by 
the attainment date prescribed in the State Implementation 
Plan for such area. 

"Reconstruction" means when the fixed capital cost of 
the new components exceeds 50% of the fixed capital cost 
of a comparable entirely new stationary source. Any final 
decision as to whether reconstruction has occurred shall 
be made in accordance with the provisions of subdivisions 
(I) througb (3) below. A reconstructed stationary source 
will be treated as a new stationary source for purposes of 
this section. [ 1ft determining !ewest aehievable emission 
mte fsr a reeeastrHeted statienary S6'clTee; the t)Fevisieas 
ef suaaivisiea f4t Belew sl>ftll be !alfeft iftle aeeouat lft 
assessing ·.vl:leHier a new- Sffiffee perfermanee staadard -is 
applieable !a sue1t stationary ~ ] 

(I) The fixed capital cost of the replacements in 
comparison to the fixed capital cost that would be 
required to construct a comparable entirely new 
facility. 

(2) The estimated life of the facility after the 
replacements compared to the life of a comparable 
entirely new facility. 

(3) The extent to which the components being 
replaced cause or contribute to the emissions from 
the facility. 

[ f4t Any eeoaomie & teelmieal limitations oo 
compliaaee - applieal>le staaaaFds ftf 
peFfarmanee wlHelt are iHkerent ffi t-he f>F8f:l8Sed: 
Feplaeemea!s. ] 

"Secondary emissions" means emissions which would 
occur as a result of the construction or operation of a 
major stationary source or major modification, but do not 
come from the major stationary source or major 
modification itself. For the purpose of this section, 
secondary emissions must be specific, well defined, 
quantifiable, and impact the same general area as the 
stationary source or modification which causes the 
secondary emiSSIOns. Secondary emissiOns include 
emissions from any offsite support facility which would not 
be constructed or increase its emissions except as a result 
of the construction or operation of the major stationary 
source or major modification. Secondary emissions do not 
include any emissions which come directly from a mobile 
source, such as emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel. 

"Sigmficant" means in reference to a net emissions 
increase or the potential of a source to emit any of the 
following pollutants, a rate of emissions that would equal 
or exceed any of the following rates: 

( 1) Ozone nonattainment areas classified as serious 
or severe in Appendix K. 

Pollutant Emissions Rate 
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Carbon Monoxide 100 tons per year (tpy) 

Nitrogen Oxides 25 tpy 

Sulfer Dioxide 40 tpy 

Particulate Matter 25 tpy 

Ozone 25 tpy of volatile 
organic compounds 

Lead 0.6 tpy 

(2) Other nonattainment areas. 

Pollutant Emissions Rate 

Carbon Monoxide 100 tons per year (tpy) 

Nitrogen Oxides 40 tpy 

Sulfur Dioxide 40 tpy 

Particulate Matter 25 tpy 

Ozone 40 tpy of volatile 
organic compounds 

Lead 0.6 tpy 

"Stationary source" means any building, structure, 
facility, or installation which emits or may emit any air 
pollutant subject to regulation under the Federal Clean Air 
Act. 

C. General. 

1. No owner or other person shall begin actual 
construction, reconstruction or modification of any 
major stationary source or major modification without 
first obtaining from the board a permit to construct 
and operate such source. 

2. No owner or other person shall relocate any 
emissions unit subject to the provisions of § 120-02-31 
without first obtaining from the board a permit to 
relocate the unit. 

& Pfler !6 lite aeeislen a! lite i>oof<l, all !>fff!llt 
applieallens will l>e Sl!bje€t !6 a jlOOlie eemment 
j>efi6EI <* at tenat a9 t1ay9o In aaaltien, at lite ena <* 
lite jlOOlie eemment jlef'i6EI; a jlOOlie lleaffitg will 1>e 
BetEl will> !lallee !6 aeeecaanee will> Sl!bseetien G a <* 

- seeti6fr. 

3. The board may combine the requirements of and 
the permits for [ emisaiBn emissions ] units within a 
stationary source subject to §§ 120-08-o1, 120-o8-o2 
and 120-o8-03 into one permit. Likewise the board 
may require that applications for permits for [ 
e>tzistJiBn emissions ] units within a stationary source 
required by §§ 120-o8-01, 120-o8-o2, and 120-08-oJ be 
combined into one application. 
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D. Applications. 

±, Applieatien laP a !>fff11it sball 1>e made !6 lite 
fellewing manner. H lite applieant is a pactnersl>ip, a 
geneff!i jl!IP!IIeP sball sign lite fiWlieatien. H tl>e 
applieaHt is a eerperatien, asseeiatieH ar eeeperative, 
"" effieer sball sign lite applieatien. H lite applieant is­
a sele preprletersl>ip, lite pcepcietec sball sign lite 
applieatien. 

:!o 1. A single application is required identifying [ at a 
minimum ] each [ emissiBn emissions point within the 
emissions ] unit. The application shall be submitted 
according to procedures approved by the board. 
However, where several [ emissions ] units are 
included in one project, a single application covering 
all units in the project may be submitted. A separate 
application is required for each location. 

& 2. For projects with phased development, a single 
application should be submitted covering the entire 
project. 

3. Any application form, report, or compliance 
certification submitted to the board shall be signed by 
a responsible official. A responsible official. A 
responsible official is defined as follows: 

a. For a [ business entity such as a ] corporation, 
association or cooperative, a responsible official is 
either [ : ] 

[ fi) ( 1) ] The president, secretary, treasurer, or a 
vice~president of the [ CBFfJ8FtltiBn business entity j 
in charge of a principal business function, or any 
other person who performs similar policy or 
decision-making functions for the [ CBFf:Jt=J,-wtien 
business entity; ] or 

[ fii} (2) ] A duly authorized representative of such [ 
ee.-p8Ftltien business entity ] if the representative is 
responsible for the overall operation of one or more 
manufacturing, production, or operating facilities 
applying for or subject to a permit and either [ f<t) 
(i) ] the facilities employ more than 250 persons or 
have gross annual sales or expenditures exceeding 
$25 m1llion (in second quarter 1980 dollars), or [ fiJj 
(ii) ] the authority to sign documents has been 
assigned or delegated to such representative in 
accordance with [ ••FP•• ele ] procedures [ of the 
business entity ] . 

b. For a partnership or sole proprietorship, a 
responsible official is a general partner or the 
proprietor, respectively. 

c. For a municipality, state, federal, or other public 
agency, a responsible official is either a pn.ncipal 
executive officer or ranking elected official. A 
principal executive officer of a federal agency 
includes the chief executive officer having 
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responsibility for the overall operations of a 
principal geographic unit of the agency. 

4. Any person signing a document under subdivision 
D 3 above shall make the following certification: 

"I cert1fy under the penalty of law that this 
document and all attachments were prepared under 
my direction or supervision in accordance with a 
system designed to assure that qualified personnel 
properly gather and evaluate the information 
submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons 
directly responsible for gathering and evaluating the 
information, the information submitted is, to the 
best of my knowledge and belief. true, accurate, 
and complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations. " 

5. As required under § 10.1-1321.1 of the Virginia Air 
Pollution Control Law, applications shall not be 
deemed complete unless the applicant has provided a 
notice from the locality in which the source is located 
or is to be located that the site and operation of the 
source are consistent with all local ordinances 
adopted pursuant to Chapter 11 (§ 15.1-427 et seq.) of 
Title 15.1 of the Code of Virginia. 

E. Information required. 

1. Each application for a permit shall include such 
information as may be required by the board to 
determine the effect of the proposed source on the 
ambient air quality and to determine compliance with 
the emission standards which are applicable. The 
information required shall include, but is not limited 
to the following: 

a. That specified on applicable permit forms 
furnished by the board. Any calculations shall 
include sufficient detail to permit assessment of the 
validity of such calculations. Completion of these 
forms serves as initial registration of new and 
modified sources. 

b. Any additional information or documentation that 
the board deems necessary to review and analyze 
the air pollution aspects of the source, including the 
submission of measured air quality data at the 
proposed site prior to construction, reconstruction or 
modification. Such measurements shall be 
accomplished using procedures acceptable to the 
board. 

c. For major stationary sources, the location and 
registration number for all stationary sources owned 
or operated by the applicant (or by any entity 
controlling, controlled by, or under common control 
with the applicant) in the Commonwealth. 

d. For major stationary sources, the analyses 
required by subdivision K J 2 of this section shall 
provided b the applicant. Upon request, the board 
will advise an applicant of the reasonable 
geographic limitation on the areas to be subject to 
an analysis to determine the air quality impact at 
the proposed source. 

2. The above information and analysis shall be 
determined and presented according to procedures and 
using methods acceptable to the board. 

F. Standards/conditions for granting permits. 

No permit will be granted pursuant to this section unless 
it is shown to the satisfaction of the board that the source 
will be designed, built and equipped to operated without 
causing a violation of the applicable provisions of these 
regulations and that the following standards and conditions 
have been met: 

I. The source shall be designed, built and equipped to 
comply with standards of performance prescribed 
under Part V and with emission standards prescribed 
under Part VI. 

2. The source shall be designed, built and equipped to 
operate without preventing or interfering with the 
attainment or maintenance of any applicable ambient 
air quality standard and without causing or 
exacerbating a violation of any applicable ambient air 
quality standard. 

& H !fte emissioBs 6f !fte ~Halilying neaat!ainment 
~e!Mant resulting ffeffi !fte """""' eBHSe '*' eoatrilmte 
ffi emtSSISH levels wftieh- ffifeeed the allewtmee 
permittee liH' SHelr pollutaat in !fte af!eete<l 
BanattaiHfRCAt area fr6m oow SF- meflifieEl SffilTeeS ffi 
!fte applieaele etlfttfel strategy ~ 6f tfte stele 
lmplemeatatioR Plair, llteft by !fte time !fte """""' 
begins operatioR !fte tela! allowable emissioas liH' !fte 
~Halilyiag RO!lllttaffitneat pollH!ants ffeffi all stationary 
SOlffeeS (aa!ieipate<l in be in opemtion, ineludiag !fte 
prepose<l sooree)- in !fte alfeetea noaattaiameHt area 
fftliSt be sulfieieatly less tiHift !fte tela! allo'Oi'able 
emissioss ffeffi stationary SOlffeeS liB<ler tltese 
regulalieBs j'H'leF !& !fte applieatieH liH' a j>ffffiit so as 
!& ft6! interfere wti1t '*' jlf'eVeftt reasoHable J'urtllff 
progress. 

3. The board determines that the following occurs: 

a. By the time the source is to commence 
operation, sufficient offsetting emissions reductions 
shall have been obtained in accordance with 
subsection M of this section such that total 
allowable emissions of qualifying nonattainment 
pollutants from exiSting sources in the region, from 
new or modified sources which are not major 
emitting facilities, and from the proposed source 
will be sufficiently less than total emissions from 
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existing sources, as determined in accordance with 
the requirements of this section, prior to the 
application for such permit to construct or modify 
so as to represent (when considered together with 
any applicable control measures in the State 
Implementation Plan) reasonable further progress; or 

b. In the case of a new or modified major 
stationary source which is located in a zone, within 
the nonattainment area, identified by the 
administrator, in consultation with the Secretary of 
Housing and Urban Development, as a zone to 
which economic development should be targeted, 
that emissions of such pollutant resulting from the 
proposed new or modified major stationary source 
shall not cause or contn"bute to emissions levels 
which exceed the allowance permitted for such 
pollutant for such area from new or modified major 
stationary sources in the State Implementation Plan. 

c. Any emzsswn reductions required as a 
precondition of the issuance of a permit under 
subdivision F 3 a or F 3 b of this section shall be 
state and federally enforceable before such permit 
may be issued. 

4. The applicant shall demonstrate that all major 
stationary sources owned or operated by such 
applicant (or by any entity controlling, controlled by, 
or under common control with such applicant) in the 
Commonwealth are subject to emission limitations and 
are ettftei: in compliance, or on a sefteflHle t6 aeftieve 
eam~liaaee schedule for compliance , with all 
applicable emission limitations and standards under 
these regulations. 

5. 'I-Jte ap~lieae!e pFOVISIOHS of tlte Sffite­
lmp!emealatieH P!ftfl are Beiftg eaffied attt f& lite 
affeetefl HBRattainmeat aretr. The administrator has 
not determined that the applicable implementation 
plan is not being adequately implemented for the 
nonattainment area in which the proposed source is 
to be constructed or modified in accordance with the 
requirements of this section. 

6. +he a~plieaat shall ~emenst<ete, thFffiigll an aaa!ysis 
<H a!teraative sites; sire; ~raduetiaa praeesses ant! 
eaviraameatal eeffire! teeiiniljUes, tiiat lite aeaefits of 
lite seuree sigai!ieaat!y eui'Neigii eaviraameatal ant! 
seelal eests im~ased as a f€Slllt <H lite """"""' +!tis 
prevision shall ooly !IJ'!llY Ia seurees !aeatiag in 
Rallattaiameat areas f& ""*"' ant! ellfi>oo meaaJ[iee. 
+!tis ~revision is ooly ap~!ieaele Ia aaaaltaiftmeRI 
areas desigaate!l in Appea~ix K as htwiftg a eeffire! 
slategy - <lees aat demaastrate altaiament <H lite 
·~~lieable amaieat aif' qllfllily slaftdard ey Ileeemaef 
ill-; ~ The applicant shall demonstrate, through an 
analysis of alternative sites, sizes, production 
processes, and environmental control techniques for 
such proposed source, that benefits of the proposed 
source signzficantly outweigh the environmental and 
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social costs imposed as a result of its location, 
construction, or modification. 

G. Action on permit application. 

1. Within 30 days after receipt of an application & 

any aaaitiaaal ialermatiea ' the board shall a<l¥ise 
notify the applicant of any aefieieRey ift Stielt 
applieatiao & iafarmatiaa the status of the 
application. The notification of the initial 
determination with regard to the status of the 
application shall be provided by the board in writing 
and shall include (i) a determination as to which 
provisions of Part VIII are applicable, (ii) the 
identification of any deficiencies, and (iii) a 
determination as to whether the application contains 
sufficient information to begin application review. The 
determination that the application has sufficient 
information to begin revzew is not necessanly a 
determination that it is complete. Within 30 days 
after receipt of any additional information, the board 
shall notify the applicant of any deficiencies in such 
information . lft the e¥eftt: tfttlt aflflitienal infermation 
is Fequired, The date of receipt of lite a complete 
application for processing under subsection G 2 of this 
section shall be the date on which the board received 
all required information. 

2. Processing time for a permit is normally 90 days 
following receipt of a complete application. +he llooftl 
mey ffi!tefltl tl>is lime pefia<! i! eaaitiaaal iafermatiea 
is reE:J.Uirefl. Processing steps normally are as follows: 

a. Completion of the preliminary review and 
analysis in accordance with subsection K- J of this 
section and the preliminary decision of the board. 

b. POO!ie eamlfteat pefia<! afltl p!ll>lie l>eaFing 
Completion of the public participation requirements 
in accordance with subsection H of this section . 

c. Completion of the final review and analysis and 
the final decision of the board. 

& FeF lite p!ll>lie eemmeat pefia<! ant! p!ll>lie heaffitg; 
lite - shall aa!i!y lite J*!1>!ie, ey ad•,•ertisemeat ift 
at least eae ae"s~a~er <H geReftll eireulatian ift lite 
affeetee AiF QooHty Gmitr6l Regiafr, <H lite appsrl:>!nity 
f& p!ll>lie eemmeat afltl lite p!ll>lie IIeafiRg en lite 
iRfanaatien availaale f& p!ll>lie inspeetiea lfflt!ff lite 
~Fevisians <H subseeliaa G 3 a <H this seetiefr 

"' IBfermatien en lite ]'l€i'ffiit a~plieatien (m<elusi\'e 
<H eenfiaeotial iafermatiaa Ulltler f 129 92 39), as 
weH as lite pre!imiRary review afltl analysis ant! 
preliminary !leeisiaH <H lite beaFtl, shall be a•tailable 
f& p!ll>lie iaspeetiea t!uriftg lite - j}llblle 
eemment pefia<! ift at least eae laealien in lite 
affeelee AiF QooHty Gmitr6l Regiafr, 

1r. A eajly <H lite aaliee shall be seat in all leeal atr 
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pollatioa cl>fttftH- ageaeies hiWlil% stare 
Implemeatatiea PiHR respeasibilities 1ft tl>e a!feetee 
Air QHality tootrel Regieft, aH sifttes sftafiftg tl>e 
afleetea Air QHality tootrel Regieft, aa<l 1ft tl>e 
RegiaRal AEimiaistrater, l::J-:5:- EavireBmental 
Prateetiefl AgeHey. 

+. 3. The board normally will take action on all 
applications after completion of the review and 
analysis, or expiration of the public comment period 
(and consideration of comments therefrom) when 
required, unless more information is needed. The 
board shall notify the applicant in writing of its 
decision on the application, including its reasons, and 
shall also specify the applicable emission limitations. 
These emission limitations are applicable during any 
emission testing conducted in accordance with 
subsection H of this section 

5o 4. The applicant may appeal the decision pursuant 
to § 120-02-09. 

&. 5. Within five days after notification to the 
applicant pursuant to subsection G 4 3 o! this section, 
the notification and any comments received pursuant 
to the public comment period and public hearing shall 
be made available !or public inspection at the same 
location as was the information in subsection G a- a H 
6 a o! this section. 

H. Public participation. 

i. No later than [ 4§ 30 ] days after recezvmg the 
initial determination notzfication required under 
subdivision G i of this section, applicants shall notify 
the public about the proposed source as required in 
subdivision H 2 of this section. The applicant shall 
also provide an informational briefing about the 
proposed source for the public as required in 
subdivision H 3 of this section. 

2. The public notice required under subdivision H i of 
this section shall be placed by the applicant in at 
least one newspaper of general circulation in the 
affected air quality control region. The notice shall be 
approved by the board and shall include, but not be 
limited to, the name, location, and type of the source, 
and the time and place of the informational briefing. 

3. The informational briefing shall be held in the 
locality where the source is or will be located and at 
least 30 days, but no later than 60 days, following the 
day of the publication of the public notice in the 
newspaper. The applicant shall inform the public 
about the operation and potential air quality impact 
of the source and answer any questions concerning 
air quality about the proposed source from those in 
attendance at the briefing. At a minimum, the 
applicant shall provide information on and answer 
questions about (i) specific pollutants and the total 
quantity of each which the applicant estimates will be 

emitted and (ii) the control technology proposed to be 
used at the time of the informational briefing. 
Representatives from the board shall attend and 
provide information and answer questions on the 
permit application review process. 

4. Upon determination by the board that it will 
achieve the desired results in an equally effective 
manner, an applicant for a permit may implement an 
alternative plan for notifying the public as required in 
subdivision H 2 of this section and for providing the 
informational briefing as required in subdivision H 3 
of this section. 

5. Prior to the decision of the board, all permit 
applications will be subject to a public comment 
period of at least 30 days. in addition, at the end of 
the public comment period, a public hearing shall be 
held with notice in accordance with subdivision H 6 
of this section. 

6. For the public comment period and public hearing, 
the board shall notify the public, by advertisement in 
at least one newspaper of general circulation in the 
affected air quality control region, of the opportunity 
for public comment and the public hearing on the 
information available for public inspection under the 
provisions of subdivision H 6 a of this section. The 
notification shall be published at least 30 days prior 
to the day of the public hearing. 

a. Information on the permit application (exclusive 
of confidential information under § i20-o2-30), as 
well as the preliminary review and analysis and 
preliminary decision of the board, shall be available 
for public inspection during the entire public 
comment period in at least one location in the 
affected air quality control region. 

b. A copy of the notice shall be sent to all local air 
pollution control agencies having State 
implementation Plan responsibilities in the affected 
air quality control region, all states sharing the 
affected air quality control region, and to the 
regional administrator, U.S. Environmental 
Protection Agency. 

7. if appropriate, the board may provide a public 
briefing on its review of the permit application pn·or 
to the public comment period but no later than the 
day before the beginning of the public comment 
period. If the board provides a public briefing, the 
requirements of subdivision H 6 concerning public 
notzfication shall be followed. 

H: I. Compliance determination and verfication by 
performance testing. 

1. For stationary sources other than those specified in 
SH:I3seetiaa H- subdivision I 2 of this section, 
compliance with standards of performance shall be 
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determined in accordance with the provtswns of § 
120-05-02 and shall be verified by performance tests in 
accordance with the provisions of § 120-05-03. 

2. For stationary sources of hazardous air pollutants, 
compliance with emission standards shall be 
determined in accordance with the provisions of § 
120-06-02 and shall be verified by emission tests in 
accordance with the provisions of § 120-06-03. 

3. Testing required by seaseetiens H subdivisions I I 
and 2 of this section shall be conducted within 60 
days by the owner after achieving the maximum 
production rate at which the new or modified source 
will be operated, but not later than 180 days after 
initial startup of the source; and 60 days thereafter 
the board shall be provided by the owner with two or, 
upon request, more copies of a written report of the 
results of the tests. 

4. For sources subject to the provisions of Rule 5-5 or 
6~1, the requirements of sabseetiens H subdivisions I 1 
through 3 of this section shall be met in all cases. 

5. For sources other than those specified in sHBseeRea 
H subdivision I 4 of this section, the requirements of 
sebseetieas H subdivisions I I through 3 of this 
section shall be met unless the board: 

a. Specifies or approves, in specific cases, the use of 
a reference method with minor changes in 
methodology; 

b. Approves the use of an equivalent method; 

c. Approves the use of an alternative method, the 
results of which the board has determined to be 
adequate for indicating whether a specific source is 
in compliance; 

d. Waives the requirement for testing because, based 
upon a technical evaluation of the past performance 
of similar source types, using similar control 
methods, the board reasonably expects the new or 
modified source to perform in compliance with 
applicable standards; or 

e. Waives the requirement for testing because the 
owner of the source has demonstrated by other 
means to the board's satisfaction that the source is 
in compliance with the applicable standard. 

6. The provisions for the granting of waivers under 
sabseetiea H subdivision I 5 of this section are 
intended for use in determining the initial compliance 
status of a source, and the granting of a waiver does 
not obligate the board to do so for determining 
compliance once the source has been in operation for 
more than one year beyond the initial startup date. 

lo Reveeatioa ffi ~ 
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h A f't'i'ffi# gfflf>!etl P""'maat te tills seetien sltall 
beeeffie i<WaH<f if a pregFaffi ffi CSRtiflHBHS 
eenstrtletiea, reeanstruetien & medifieatiea is net 
eemmeReee wlil>iH !lie teteF ffi !lie fellewing time 
ffRmes; 

lr. Nffie ffi<lfllhs ffilm !lie t!ate ffi !lie issaaaee ffi llie 
last f't'i'ffi# er eti>el' aatllel'izaliea felllel' liiaH 
j>ei'mits gfflf>!etl persaaat te tills seetioa) ffilm any 
go,•ernmeat eHlily, 

e-o Nffie ffi<lfllhs ffilm !lie t!ate ffi !lie last reso!Hliefl 
ffi any litigatioR eoaeel'fliHg any Slleb pel'fflfts er 
aetllerizatieas (inelmliag j>ei'mits gfflf>!etl perseaat It> 
tills seetiea). 

:I.e A f't'i'ffi# gfBft!e<l parsaaat te this seetien sl1all 
became ifwa.H.d if a J')regram af eenstntctioflt, 
reeenstraetiea & medifieatiea is diseentiauet'l fer a 
jlEfiet! ffi ±% ffi<lfllhs "" mare er if a program ffi 
coastrl:letisa, reeaastrl:ietiea & medifieation is net 
eomfJlctcd witftift a reaseBsble tiffi:e:. +his pravisien 
<lees JWt Bjlj}ly !6 !lie jlEfiet! aetweea eenstraetien ffi 
!lie appreved piHlses ffi a f'l>ase<l eenstraetiea ~ 
eaeb I'hflse ffi\!St eemmeaee eeastreetioa wlil>iH ±% 
mefttlls ffi !lie prejeetee aft<! appreve<l eemmeReemeal -
& l'lte boor<! ffiBl' ffieflt! !lie l'ffl6<!5 preseril>ea ffi 
sallseetieas l 1 aft<! ~ ffi tills seetien liJ>8fl salislaetery 
Elemenstratiea tlttlt ftft exteasiea is jastifiefl. Previded 
lftere is "" saiJstaative eltaftge !6 !lie ft!ll'llea!ioo 
infarmatieR, the FeView and aaalysis, anti the aeeisien 
ffi !lie lleaffl, SHell exteasieas may ae gfflf>!etl wilil<wt 
aeffig 9libjeet !6 !lie aeraiaistl'alive reqairemeats ill --

J'o Existeaee ffi jleFfllH '"' delease. 

l'lte eJEis!eaee ffi a jleFfllH tlft<\eF tills seetien s1ta11 JWt 
eeastitate a t4efeftse -te a vielatioa af the Virgiaia Atr 
Pellutien 8mtfel taw .,. lftese regalatioas aft<! sftaH JWt 
re!ie¥e any t>Wftef' ill !lie res~easibility !6 eetft!71y will> &ay­
applieable regalalioos-; laws, er<liaaaees aft<! effiers ffi lfte 
gaverRmeatal entities havffig jaris<lietioa. 

If: J. Application review and analysis. 

No permit shall be granted pursuant to this section 
unless compliance with the standards in subsection F of 
this section is demonstrated to the satisfaction of the 
board by a review and analysis of the application 
performed on a source~by-source basis as specified below: 

I. Applications shall be subject to a control technology 
review to determine if such source will be designed, 
built and equipped to comply with all applicable 
standards of performance prescribed under Part V 
and emission standards prescribed under Part VI. 
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2. Applications shall be subject to 
analysis to determine the impact 
pollutant emissions. 

b K. Circumvention. 

an air quality 
of qualifying 

Regardless of the exemptions provided in this section, no 
owner or other person shall circumvent the requirements 
of this section by causing or allowing a pattern of 
ownership or development over a geographic area of a 
source which, except for the pattern of ownership or 
development, would otherwise require a permit 

Mo L. Interstate pollution abatement. 

l. The owner of each new or modified source, which 
may significantly contribute to levels of air pollution 
in excess of an ambient air quality standard in any 
quality control region outside the Commonwealth, shall 
provide written notice to all nearby states of the air 
pollution levels which may be affected by such source 
at least 60 days prior to the date of commencement 
of construction, reconstruction or modification. 

2. Any state or political subdivision may petition the 
Administrator, EPA, for a finding that any new or 
modified source emits or would emit any air pollutant 
in amounts which will prevent attainment or 
maintenance of any ambient air quality standard or 
interfere with measures for the prevention of 
significant deterioration or the protection of visibility 
in the state implementation plan for such state. Within 
60 days after receipt of such petition and after a 
public hearing, the Administrator, U.S. Environmental 
Protection Agency, will make such a finding or deny 
the petition. 

3. Notwithstanding any permit granted pursuant to this 
section, no owner or other person shall commence 
construction, reconstruction or modification or begin 
operation of a source to which a finding has been 
made under the provisions of sabseetiaR M subdivision 
L 2 of this section. 

No M. Offsets. 

1'h€- c~ state lmplementati<>ft Pffift is 
aeeommo!lative ift Rfllllrei theFefoFe it is Ht>t expeetetl !J>a!. 
tfte liSe ef ef!sets will 1>e aeeded. However, slte\!M ef!sets 
1>e aeet!efr tfte lellewiag previsieBs will apj3ly; 

1. Owners shall comply with the offset requirements 
of this section by obtaining emission reductions from 
the same source or other sources in the same 
nonattainment area, except that [ for ozone precursor 
pollutants ] the board may allow the owner to obtain 
such emission reductions in another nonattainment 
area if (z) the other area has an equal or higher 
nonattainment classification than the area in which 
the source is located and (if) emissions from such 
other area contribute to a violation of the ambient 

air quality standard in the nonattainment area in 
which the source is located. By the time a new or 
modlfied source begins operation, such emission 
reductions shall (i) be in effect, (ii) be state and 
federally enforceable and (iii) assure that the total 
tonnage of increased emissions of the air pollutant 
from the new or modij1ed source shall be offset by an 
equal or greater reduction, as applicable, in the actual 
emissions of such air pollutant from the same or 
other sources in the nonattainment area. 

2. The (z) ratio of total emission reductions of volatile 
organic compounds to total increased emissions of 
volatile organic compounds or (i1) the ratio of total 
emission reductions of nitrogen oxides to total 
increased emissions of nitrogen oxides in 
nonattainment areas designated in Appendix K shall 
be at least the following: 

a. O.;one nonattainment areas classified as marginal 
- 1.1 to one. 

b. Ozone nonattainment areas classified as moderate 
- 1.15 to one. 

c. Ozone nonattainment areas classzfied as serious -
1.2 to one. 

d. Ozone nonattainment areas classzfied as severe -
1.3 to one. 

3. Emission reductions otherwise required by these 
regulations shall not be creditable as emissions 
reductions for purposes of any such offset 
requirement. Incidental emission reductions which are 
not otherwise required by these regulations shall be 
creditable as emission reductions for such purposes 1j 
such emission reductions meet the requirements of 
subdivision M 1 of this section. 

4. The board shall allow an owner to offset by 
alternative or innovative means emission increases 
from rocket engine and motor firing, and cleaning 
related to such firing, at an existing or modlfied 
major source that tests rocket engines or motors 
under the following conditions: 

a. Any modification proposed is solely for the 
purpose of expanding the testing of rocket engines 
or motors at an existing source that is permitted to 
test such engines on November 15, 1990. 

b. The source demonstrates to the satisfaction of 
the board that it has used all reasonable means to 
obtain and utilize offsets, as determined on an 
annual basis, for the emissions increases beyond 
allowable levels, that all available offsets are being 
used, and that sufficient offsets are not available to 
the source. 

c. The source has obtained a written finding from 
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the U.S. Department of Defense, U.S. Department of 
Transportation, National Aeronautics and Space 
Administration or other appropriate federal agency, 
that the testing of rocket motors or engines at the 
facility is required for a program essential to the 
national security. 

d. The owner will comply with an alternative 
measure, imposed by the board, designed to offset 
any emission increases beyond permitted levels not 
directly offset by the source. In lieu of imposing 
any alternative offset measures, the board may 
impose an emissions fee to be paid to the board 
which shall be an amount no greater than 1.5 times 
the average cost of stationary source control 
measures adopted in that nonattainment area 
during the previous three years. The board shall 
utzlize the fees in a manner that maximizes the 
emissions reductions in that nonattainment area. 

±, 5. For sources subject to the provisions of this 
section, the baseline for determining credit for 
emissions reduction is the emissions limit under the 
applicable State Implementation Plan in the e!!ect at 
the time the application to construct is filed, except 
that the offset baseline shall be the actual emissions 
of the source from which offset credit is obtained 
where: 

a. The demonstration of reasonable further progress 
and attainment of ambient air quality standards is 
based upon the actual [ emissien emissions ] of 
sources located within a designated nonattainment 
area; or 

b. The applicable State Implementation Plan does 
not contain an emissions limitation for that source 
or source category. 

~ 6. Where the emissions limit under the applicable 
State Implementation Plan allows greater emissions 
than the potential to emit of the source, emissions 
o!!set credit will be allowed only lor control below 
this potential. 

& 7. For an existing fuel combustion source, credit 
shall be based on the allowable emissien emissions 
under the applicable State Implementation Plan lor 
the type of fuel being burned at the time the 
application to construct is filed. II the owner of the 
existing source commits to switch to a cleaner fuel at 
some future date, emissions offset credit based on the 
allowable (or actual) emissions lor the fuels involved 
is not acceptable, unless the permit is conditioned to 
require the use of a specified alternative control 
measure which would achieve the same degree of 
emissions reduction should the source switch back to a 
dirtier fuel at some later date. The board will ensure 
that adequate long-term supplies of the new fuel are 
available before granting emissions offset credit for 
fuel switches. 
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+. EmissioHs redl!etioHs aehieved by slil!ttiftg <I6WH "" 
el<isliHg S6lffee "' permaHeHiyly el!rtailiHg prodl!etioH 
"' operatiHg h9llfS Selew ~aseliae le¥el5 may be 
eredited, provided tl!at lite W6i'lt furee !& be af!eeted 
has beea ootHietl ef lite proposed shl!tdowH .,. 
eurtailment. 5ettree sftetfle:vt'RS and euFtailments in 
f!FefluetieR eF eperatiRg ft6uTs eeeurriRg f*'i6F ta tHe 
date lite HeW S6lffee applieatioa is filed geaerally mey 
oo! be \!Sed f6f emissioHs effset eretlfr. Hovwver, 
wilere "" applieaHt eRR establish tl!at it slmt <I6WH .,. 
em'lalled prodl!etioH afteF Allgllst '1-; ±9'7'1-; .,. less tl>aH 
""" year jffieF !& lite date ef peFfHit applieatioH, 
wftieH:ever is eafl.ier,- anti tfte J)FBfJBSefl new settFee is 
a replaeemeHt f6f lite shl!tdewH .,. el!rtailmeat ere<lit 
f6f Slle shl!tdowa .,. ellrtailmeHt may be applietl !& 
6ffitet emissieRs ffeffi tfte HeW S6i:lree: 

8. Emissions reductions achieved by shutting down an 
existing source or curtailing production or operating 
hours below baseline levels may be generally credited 
tf such reductions are permanent, quanttfiable, and 
federally and state enforceable. In addition, the 
shutdown or curtailment is creditable only if it 
occured on or after January 1, 1991. 

5; 9. No emissions credit may be allowed for 
replacing one hydrocarbon compound with another of 
lesser reactivity, except for those compounds listed in 
Table I of EPA's "Recommended Policy on Control of 
Volatile Organic Compounds" (42 FR 35314, July 8, 
1977). 

&.- All emtssteR reduetieRs elaimed as effset €i'efl.H 
shall be federally ftHd state eHforeeable. 

!J., 10. ProeeElHres relatiHg !& lite permissible loeatioH 
ef ollseitiHg emissioHs shall be follo•,yed whieh are at 
least as striHgeHt as these set oot !& 5eelieft .w±l ef [ 
Where these regulations do not adequately address a 
particular issue, ] the provisions of Appendix S to 40 
CFR Part 15 shall be followed to the extent that they 
do not conflict with this subsection . 

& 11. Credit for an emissions reduction can be 
claimed to the extent that the board has not relied on 
it in issuing any permit under Part VIII or has not 
relied on it in demonstrating attainment or reasonable 
further progress. 

N. De minimis increases and stationary source 
modification alternatives for ozone nonattainment areas 
classified as serious or severe in Appendix K. 

1. De minimis increases. Increased emissions of 
volatile organic compounds or nitrogen oxides 
resulting from any physical change in, or change in 
the method of operation of, a major stationary source 
located in an ozone nonattainment area classified as 
serious or severe in Appendix K shall be considered 
de minimis for purposes of determining the 
applicability of the permit requirements under this 
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section if the increase in net emissions of the same 
pollutant from such source is 25 tons or less when 
aggregated with all other net increases in emissions 
from the source over [ &ljl a ] period of five 
consecutive calendar years which includes the 
calendar year in which such increase occurred. 

2. Modzfications of major stationary sources emitting 
less than 100 tons per year of volatile organic 
compounds or nitrogen oxides. 

a. Any physical change in, or change in the method 
of operation of, a major stationary source with a 
potential to emit of less than 100 tons per year of 
volatile organic compounds or nitrogen oxides 
which results in an increase in emissions of the 
same pollutant from any discrete operation, unit, or 
other pollutant emitting activity at that source that 
is not de minimis under subdivision N 1 of this 
section shall be considered a major modification_ 
under this section. However, in applying emission 
standards under Part V of these regulations to the 
source, the requirement to apply best available 
control technology shall be substituted for the 
requirement to comply with the lowest achievable 
emission rate. 

b. If the owner elects to offset the increase of 
volatile organic compounds or of nitrogen oxides by 
a greater reduction in emissions of the pollutant 
being increased from other operations, units, or 
activities within the source at an internal offset 
ratio of at least 1.3 to 1, such increase shall not be 
considered a major modrfication under this section. 

3. Modifications of major stationary sources emitting 
100 tons per year or more of volatile organic 
compounds or nitrogen oxides. 

a. Any physical change in, or change in the method 
of operation of, a major stationary source with a 
potential to emit of 100 tons per year or more of 
volatile organic compounds or nitrogen oxides 
which results in an increase in emissions of the 
same pollutant from any discrete operation, unit, or 
other pollutant emitting activity at that source that 
is not de minimis under subdivision N 1 of this 
section shall be considered a major modzfication 
under this section. 

b. In applying emission standards under Part V of 
these regulations to the source, the requirement to 
apply best available control technology shall be 
substituted for the requirement to comply with the 
lowest achievable emission rate, tf the owner elects 
to offset the increase by a greater reduction in 
emissions of the pollutant being increased from 
other operations, units, or activities within the 
source at an internal offset ratio of at least 1.3 to 
1. 

0. Exception. 

The provisions of this section do not apply to a source 
or modification that would be a major stationary source or 
major modification only if fugitive emissions, to the extent 
quantifiable, are considered in claculating the potential to 
emit of the source or modification and the source does 
not belong to any of the following categories: 

1. Coal cleaning plants (with thermal dryers). 

2. Kraft pulp mills. 

3. Portland cement plants. 

4. Primary zinc smelters. 

5. Iron and steel mills. 

6. Primary aluminum ore reduction plants. 

7. Primary copper smelters. 

8. Municipal incinerators capable of charging more 
than 250 tons refuse per day. 

9. Hydrofluoric acid plants. 

I 0. Sulfuric acid plants. 

11. Nitric acid plants. 

12. Petroleum refineries. 

13. Lime plants. 

14. Phosphate rock processing plants. 

15. Coke oven batteries. 

16. Sulfur recovery plants. 

17. Carbon black plants (furnace process). 

18. Primary lead smelters. 

19. Fuel conversion plants. 

20. Sintering plants. 

21. Secondary, metal production plant~. 

22. Chemica! process plants. 

23. Fossil-fuel boilers (or combination thereof) totaling 
more than 250 mil!ion British thermal units per hour 
heat input. 

24. Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 
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25. Taconite ore processing plants. 

26. Glass fiber processing plants. 

27. Charcoal production plants. 

28. Fossil fuel-fired steam electric plants of more than 
250 million British thermal units per hour heat input. 

29. Any other stationary source category which, as of 
August 7, 1980, is being regulated under Section 111 or 
112 of the federal Clean Air Act. 

P. Compliance with local zoning requirements. 

The owner shall comply in all respects with any existing 
zoning ordinances and regulations in the locality in which 
the source is located or proposes to be located; provided, 
however, that such compliance does not relieve the board 
of its duty under § 120-02-14 of these regulations and § 
10.1-1307 E of the Virginia Air Pollution Control Law to 
independently consider relevant facts and circumstances. 

Q. Reactivation and permanent shutdown. 

1. The reactivation of a stationary source is not 
subject to provisions of this section unless a decision 
concerning shutdown has been made pursuant to the 
provisions of subdivisions Q 2 through 4 of this 
section or subdivision P 5 of § 120-fJ8-fJ4. 

2. Upon a final decision by the board that a 
stationary source is shut down permanently, the 
board shall revoke the permit by written notification 
to the owner and remove the source from the 
emission inventory or consider zts emissions to be 
zero in any air quality analysis conducted; and the 
source shall not commence operation without a 
permit being issued under the applicable provisions of 
Part VIII. 

3. The final decision shall be rendered as follows: 

a. Upon a determination that the source has not 
operated for a year or more, the board shall 
provide written notification to the owner (i) of its 
tentative decision that the source is considered to 
be shut down permanently; (ii) that the decision 
shall become final if the owner fails to provide, 
within three months of the notice, written response 
to the board that the shutdown is not to be 
considered permanent; and (iii) that the owner has 
a right to a formal hearing on this issue before the 
board makes a final decision. The response from the 
owner shall include the basis for the assertion that 
the shutdown is not to be considered permanent 
and a projected date for restart-up of the source 
and shall include a request for a formal hearing 1/ 
the owner wishes to exercise that right. 

b. If the board should find that the basis for the 
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assertion is not sound or the projected restart-up 
date allows for an unreasonably long period of 
inoperation, the board shall hold a formal hearing 
on the issue zf one is requested or, 1/ no hearing is 
requested, the decision to consider the shutdown 
permanent shall become final. 

4. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a 
mutual determination that a source is shutdown 
permanently prior to any final decision rendered 
under subdivision Q 3 of this section. 

R. Transfer of perm1ts. 

1. No person shall transfer a permit from one location 
to another, or from one piece of equipment to 
another. 

2. in the case of a transfer of ownership of a 
stationary source, the new owner shall abide by any 
current permit issued to the previous owner. The new 
owner shall notify the board of the change in 
ownership within 30 days of the transfer. 

3. In the case of a name change of a stationary 
source, the owner shall abide by any current permit 
issued under the previous source name. The owner 
shall notify the board of the change in source name 
within 30 days of the name change. 

S. Permit invalidation, revocation, and enforcement. 

1. A permit granted pursuant to this section shall 
become invalid if a program of continuous 
construction, reconstruction or modzfication is not 
commenced within the latest of the following time 
frames: 

a. Eighteen months from the date the permit is 
granted. 

b. Nine months from the date of the issuance of 
the last pennit or other authorization (other than 
permits granted pursuant to this section) from any 
government entity. 

c. Nine months from the date of the last resolution 
of any litigation concerning any such permits or 
authorizations (including permits granted pursuant 
to this section). 

2. A permit granted pursuant to this section shall 
become invalid if a program of construction, 
reconstruction or modification is discontinued for a 
period of 18 months or more or if a program of 
construction, reconstruction or modzfication is not 
completed within a reasonable time, This provision 
does not apply to the period between construction of 
the approved phases of a phased construction project; 
each phase must commence construction within 18 
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months of the projected and approved commencement 
date. 

3. The board may extend the periods prescribed in 
subdiviSions S 1 and 2 of this section upon 
satisfactory demonstration that an extension is 
justified. Provided there is no substantive change to 
the application infonnation, the review and analysis, 
and the decision of the board, such extensions may 
be granted without being subject to the [ 
atimi,li:H:Ftlf:i;,'C ] requirements of subsection H of ] this 
section. 

4. Any owner who constructs or operates a source or 
modification not in accordance (i) with the application 
submitted pursuant to this section or (ii) with the 
terms and conditions of any [ Of¥• 8>'<11 permit ] to 
construct or operate, or any owner of a source or 
modification subject to this section who commences 
construction or operation without applying for and 
receiving [ «f¥>'rwai a permit ] hereunder, shall be 
subject to appropriate enforcement action [ including, 
but not limited to, any specified in this subsection ] . 

5. Permits issued under this section shall be. subject 
to such terms and conditions set forth in the permit 
as the board may deem necessary to ensure 
compliance with all requirements of the regulations. 

6. The board may revoke any permit if the permittee: 

a. Knowingly makes material misstatements in the 
permit application or any amendments thereto; 

b. Fails to comply with the terms or conditions of 
the permit: 

c. Fails to comply with any emzsszon standards 
applicable to an emissions unit i'ncluded i'n the 
permit; 

d. Causes emisszons from the stati'onary source 
whi'ch result in vi'olati'ons of, or i'nterjere wi'th the 
attai'nment and maintenance of, any ambi'ent ai'r 
quali'ty standard; or falls to operate in conformance 
with any applicable control strategy, including any 
emission standards or emi'ssi'on li'mi'tati'ons, in the 
State Implementation Plan in effect at the time that 
an appli'cation i's submi'tted; or 

e. Fails to comply with the applicable provisions of 
thi's secti'on. 

7. The board may suspend, under such condi'ti'ons and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocation 
contained i'n subdivi'si'on S 6 of thi's secti'on or for any 
other vi'olati'ons of these regulati'ons. 

8. Violation of these regulations shall be grounds for 
revocati'on of permi'ts z'ssued under this secti'on and 

are subject to the civi'l charges, penalti'es and all 
other relief contained in Part II of these regulations 
and the Virginia Air Pollution Control Law. 

9. The board shall notify the applicant in writing of 
i'ts decisi'on, with its reasons, to change, suspend or 
revoke a permit or to render a permi't invalid. 

T. Existence of permit no defense. 

The exi'stence of a permit under this section shall not 
constitute a defense to a violation of the Virginia Air 
Pollution Control Law or these regulations and shall not 
relieve any owner of the responsibility to comply with 
any appli'cable regulati'ons, laws, ordinances and orders of 
the governmental entz'tz'es having jurisdi'cti'on. 

APPENDIX K. 
NONATTAINMENT AREAS. 

Nonattainment Areas are geographically defined below 
by locality for the criteria pollutants indicated. Following 
the name of each nonattainment area, in parentheses, is 
the classification assigned pursuant to Section 181 (a) for 
ozone and Section 186 (a) for carbon monoxide of the 
Federal Clean Air Act. 

A. Ozone. 

l. Northern Virginia Ozone Nonattainment Area (serious). 

Arlington County 
Fairfax County 
Loudoun County 

Alexandria City 
Fairfax City 

Prince William County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond ozone Nonattainment Area (moderate). 

Charles City County Colonial Heights City 
Chesterfield County Hopewell City 
Hanover County Richmond City 
Henrico County 

3. Hampton Roads Ozone Nonattainment Area (marginal). 

James City County 
York County 
Chesapeake City 
Hampton City 
Newport News City 
Norfolk City 

Poquoson City 
Portsmouth City 
Suffolk City 
Virginia Beach City 
Williamsburg City 

4. White Top Mountain Ozone Nonattainment Area 
(marginal - rural transport area). The portion above 
4,500 feet elevation in Smyth County (located within 
the Jefferson National forest). 

B. Carbon monoxide. 

Northern Virginia Carbon Monoxide Nonattainment Area 
(moderate). 

Arlington County Alexandria City 

Virginia Register of Regulations 

330 



APPENDIX P. 
VOLATILE ORGANIC COMPOUND AND NITROGEN 

OXIDES EMISSIONS CONTROL AREAS. 

lffllatlle l'lfgaaie Csmpsaa~ Emissiens Cefttffll Areas are 
gesgFapfiieally de#aed as f<lllews; 

lrif Qt>alit) Central RegiEHl '" -
lrif Qt~al H) Centtol Region ;! -
lrif Qt1al H) Eclflt I 81 RegieR 3 -
~ QHality Centtel Regien 4 

Staf fen el: Cetmty 

A-i-f' Quality Cm~ttel RegieR .§ 

Ri ehmanel €4-t:-y 
Cheatetfielel: Count) 
Henr iee Cetll9:t) 

A-i--r Qual it) Centl' sl RegieH 6 
Chesa}9eake &i-cy 
Ilampten Gt-+y 
Ne .. pBl t New<t €+ty 
NalfBlk €+ty 
Pen tmaettth €4-+y­
SoffBlk €+ty 
Vitginia Befteh e+4y 

:A:i-r Qttalit) Centtel RegieJt !:}­

Alexandria €4-t:-y 
Fai:tfax €4-t:-y 
Fftt+s Chti>eh €+ty 
l\1anaBsas E-i-t-y­
Manassas Pf:Ho1t &i:-t-y 
At lingten CettRt) 
Faitfax Cettnt) 
Lettelettn Cettnt) 
Ptinee William Cetmts 

Emissions Control Areas are geographically defined 
below by locality for the pollutants indicated. 

A. Volatile Organic Compounds 

1. Northern Virginia Emissions Control Area 

Arlington County 
Fairfax County 
Loudoun County 

Alexandria City 
Fairfax City 

Prince William County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area 

Charles City County 
Chesterfield County 
Hanover County 
Henrico County 

Colonial Heights City 
Hopewell City 
Richmond City 

3. Hampton Roads Emissions Control Area 

Chesapeake City 
Hampton City 
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Newport News City Virginia Beach City 
Norfolk City 

B. Nitrogen Oxides 

1. Northern Virginia Emissions Control Area 

Arlington County 
Fairfax County 
Loudoun County 

Alexandria City 
Fairfax City 

Prince William County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area 

Charles City County 
Chesterfield County 
Hanover County 
Henrico County 

Colonial Heights City 
Hopewell City 
Richmond City 

3. Hampton Roads Emissions Control Area 

Chesapeake City Portsmouth City 
Hampton City Suffolk City 
Newport News City Virginia Beach City 
Norfolk City 

APPENDIX R. 
STATIONARY SOURCE PERMIT EXEMPTION 

LEVELS. 

I. Determiftatian ef exem)3tien le¥e1s- General . 

A. In determining whether a facility is exempt from the 
requirements of § 120-08-01, the provisions of Sections II 
through VIII of this appendix are independent from the 
provisions of Section IX of this appendix. A facility must 
be determined to be exempt both under the provisions of 
Sections II through VIII taken as a group and under the 
provisions of Section IX to be exempt from § 120-08-01. 

B. In determining whether a facility is exempt from the 
requirements of § 120-08-01 under the provisions of 
Sections II and III of this appendix, the definitions in the 
rule in Part IV that would cover the facility if it were an 
existing source shall be used unless deemed inappropriate 
by the board. 

II. New source exemption levels by size. 

Facilities as specified below shall be exempt from the 
requirements of § 120-08-01 as they pertain to construction, 
reconstruction or relocation. 

A. Fuel burning equipment. 

1. Any unit using solid fuel with a maximum heat 
input of less than ~ 1,000,000 Btu per hour. 

2. Any unit using liquid fuel with a maximum heat 
input of less than 10,000,000 Btu per hour. 

3. Any unit using liquid and gaseous fuel with a 
maximum heat input of less than 10,000,000 Btu per 
hour. 
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4. Any unit using gaseous fuel with a maximum heat 
input of less than 50,000,000 Btu per hour , unless 
subject to a new source perfonnance standard in Rule 
5-5. 

5. Any unit that powers a mobile source but is 
removed for maintenance or repair and testing. 

B. Solvent metal cleaning operations. 

Any solvent metal cleaning operation witll an 
uncontrolled emission rate of not more than 7 tons per 
year, 40 pounds per day and 8 pounds per hour. 

C. Volatile organic compound storage and transfer 
operations. 

Any storage or transfer operation involving petroleum 
liquids and other volatile organic compounds with a vapor 
pressure Lo·,s than 1.5 pounds per square inch absolute 
under aL::t:Li, storage conditions or, in the case of loading 
or procuc.;~g, under actual loading or processing 
conditions; and any operation specified below: 

1. Volatile organic compound transfer operations. 

a. Any tank of 2,000 gallons or less storage capacity. 

b. Any operation outside the volatile organic 
compound emissions control areas designated in 
Appendix P. 

2. Volatile organic compound storage operations. Any 
tank of 40,000 gallons or less storage capacity. 

D. Large appliance coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

E. Magnet wire coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate ol not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

F. Automobile and light duty truck coating application 
systems. 

I. Any coating application system if it is within a 
plant that has an uncontrolled emission rate of not 
more than 7 tons per year, 40 pounds per day and 8 
pounds per hour. 

2. Any vehicle refinishing operation. 

G. Can coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 

tons per year, 40 pounds per day and 8 pounds per hour. 

H. Metal coil coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

I. Paper and fabric coating application system. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

J. Vinyl coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour, 

K. Metal furniture coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
loriS per year, 40 pounds per day and 8 pounds per hour. 

L. Miscellaneous metal parts and products coating 
application systems. 

I. Any coating application system if it is within a 
plant that has an uncontrolled emission rate of not 
more than 7 tons per year, 40 pounds per day and 8 
pounds per hour. 

2. Any vehicle customizing coating operation, if 
production is less than 20 vehicles per day. 

3. Any vehicle refinishing operation. 

4. Any fully assembled aircraft or marine vessel 
exterior coating operation. 

M. Flatwood paneling coating application systems. 

Any coating application system if it is within in a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

N, Graphic arts (printing processes). 

Any printing process if it is within a plant that has an 
uncontrolled emission rate of not more than 7 tons per 
year, 40 pounds per day and 8 pounds per llour. 

0. Petroleum liquid storage and transfer operations. 

Any storage or transfer operation involving petroleum 
liquids with a vapor pressure less than 1.5 pounds per 
square inch absolute under actual storage conditions or, in 
the case of loading or processing~ under actual loading or 
processing conditions (kerosene and fuel oil used for 
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household heating have vapor pressures of less than 1.5 
pounds per square inch absolute under actual storage 
conditions; therefore, kerosene and fuel oil are not subject 
to the provisions of § 120-08-01 when used or stored at 
ambient temperatures); and any operation specified below: 

l. Bulk terminals - gasoline bulk loading operations. 
Any operation outside volatile organic compound 
emissions control areas designated in Appendix P. 

2. Gasoline dispensing facilities. Any gasoline 
dispensing facility. 

3. Bulk plants - gasoline bulk loading operations. 

a. Any facility with an expected daily throughput of 
less than 4,000 gallons. 

b. Any operation outside volatile organic compound 
emissions control areas designated in Appendix P. 

4. Account/tank trucks. No permit is required for 
account/tank trucks, but permits issued for gasoline 
storage/transfer facilities should include a provision 
that all associated account/tank trucks meet the same 
requirements as those trucks serving existing facilities. 

5. Petroleum liquid storage operations. 

a. Any tank of 40,000 gallons or less storage 
capacity. 

b. Any tank of less than 420,000 gallons storage 
capacity for crude oil or condensate stored, 
processed or treated at a drilling and production 
facility prior to custody transfer. 

c. Any tank storing waxy, heavy pour crude oil. 

P. Bfylftg Dry cleaning systems plants . 

Any petroleum dry cleaning system plant with a total 
manufacturers' rated solvent dryer capacity less than 84 
pounds as determined by the applicable new source 
performance standard in § 120-05-0502. 

Q. Wood product manufacturing plants. 

Any addition of, relocation of or change to a 
woodworking machine within a plant provided the system 
air movement capacity, expressed as the cubic feet per 
minute of air, and maximum control efficiency of the 
control system are not decreased. 

R. Wood sawm1lls. 

Any wood sawmill. 

III. New sources with no exemptions. 

Facilities as specified below shall not be exempt, 
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A. Petroleum refinery epuatietls refineries . 

B. Asphalt plants. 

C. Chemical fertilizer manufacturing 6f3eratietls plants 

D. Kraft pulp mills. 

E. Sand and gravel processing eperatieH:s facilities . 

F. Coal preparation plants. 

G. Stone quarrying and processing operatiens facilities 

H. Portland cement plants. 

I. Wood product manufacturing eperalieas plants . 

J. Secondary metal operations. 

K. Lightweight aggregate process operations. 

L. Feed manufacturing eperatiens plants . 

M. Incinerators. 

N. Coke ovens. 

0. Sulfuric acid production units. 

P. Sulfur recovery operations. 

Q. Primary metal operations. 

R. Nitric acid production units. 

S. Concrete hatching plants. 

T. Pharmaceutical products manufacturing eperatioas 
plants . 

U. Rubber tire manufacturing Bf3eratiess plants . 

IV. New source exemption levels by emission rate. 

Facilities not covered by Section II or III of this 
appendix sftall be 8*effij>l as speeilied belew-o 

A-: Faeilities with uncontrolled emission rates less than 
all of the significant emission rates specified below shall 
be exempt from the requirements of § 120-08-01 pertaining 
to construction, reconstruction or relocation. 

SIGNIFICANT EMISSION RATES 
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Carbon monoxide - 100 tons per year. 

Nitrogen dioxide - Ht 40 tons per year. 

Sulfur dioxide - W 40 tons per year. 

Particulate matter (PMlO)- lo !6ft 15 tons per year. 

Volatile organic compounds - 7 25 tons per year. 

Lead - 0.6 ton per year. 

& Wliere a- Stffif'ee is eaastFeeted ffi iHeFements wfl.ieft 
iaaiviaaally !Iff Bet Sllbjeet !& appFsval - this seel!6ft 
aru! whieft !Iff Bet part ef a pregmm ef eaastraetien iR 
planned iaeremestal t>ftases approved by !1M> i>eaffi; all 
saeft iaeFeraea!s sl>all Be a<ide<l together fer fle!enaiaiag 
!1M> applieaaility ef this seetiaft 

V. Modified source exemption levels by emission rate. 

It Facilities with increases in uncontrolled emission 
rates less than all of the sigaifieaat emission rates 
specified below shall be exempt from the requirements of 
§ 120-08-01 pertaining to modification. 

SIGNIFICANT EMISSION RATES 

Carbon monoxide - 100 tons per year. 

Nitrogen dioxide - 10 tons per year. 

Sulfur dioxide - 10 tons per year. 

Particulate matter (PMlO)- ± !eft· 10 tons per year. 

Volatile organic compounds - ~ 10 tons per year. 

Lead - 0.6 ton per year. 

&. Wl>ere a S6lffee !s raaailiea iR iaeFeffieR!s wiHel! 
iaaiviaaally !Iff Bet Sllbjeet !& approval - this seetffia 
aru! wiHel! are Bet part ef a pragmffi ef me<lififfiflaa iR 
plaaaeEI iaeremea!a! t>ftases a~~rsved by the i>eaffi; aH 
sae1t iHereraeR!s sl>all l>e a<lde<l together fer aeterffiining 
!1M> appHeallili!y ef !lHs seetiaft 

VI. New source performance standards and national 
emission standards for hazardous air pollutants. 

Regardless of the provisions of Sections II, IV and V of 
this appendix, affected facilities subject to Rule 5-5 or 
subject to Rule 6-1 shall not be exempt from the 
provisions of § 120-08-01 , with the exception of those 
facilities which would be subject only to recordkeeping or 
reporting requirements or both under Rule 5-5 or Rule 6-1 

VII. Relocation of portable facilities. 

Regardless of the provisions of Sections !I, Ill, IV, V 

and VI of this appendix, a permit will not be required for 
the relocation of a portable emissions unit for which a 
permit has been previously granted under Part Vlll 
provided that: 

l. The emissions of the unit at the new location would 
be temporary; 

2. The emissions from the unit would not exceed its 
allowable emissions; 

3. The unit would not undergo modification or 
reconstruction; 

4. The unit is suitable to the area in which it is to be 
located; and 

5. Reasonable notice is given to tlte board prior to the 
relocation identifying the proposed new location and 
the probable duration of operation at the new location. 
Such notice shall be given to the board not less than 
15 days in advance of the proposed relocation unless 
a different time duration is previously approved by 
the board. 

VII!. Requirements for exempted facilities. 

:in <letermiaiag whether a ffieili!y !s eJ<efR!'! frem !1M> 
previsio!IS ef % 129 98 91 - !1M> f!FSvisiaBs ef See!isns 
H aru! HI ef this Sf'f!endiJ[, !1M> applleallility pm'l!s!6fts ia 
!1M> Rtles ia PaT! w !!>at - - !1M> ffieili!y if lt 
were an a!stiRg saar<le s!>all l>e HSCtl lffiless deemed 
~ by !1M> i>6ar<h A aew ar ma<li!ie<l S6lffee 
whieft waaM l>e eJ<efR!'! frem !1M> pra'lisisns ef PaT! W if 
lt were an a!stiRg S6lffee sl>all a±sa l>e eJ<efR!'! frem !1M> 
pravisisas ef § 120 08 91. M aa tiRle sl>all a aew ar 
me<lifie<l S6lffee be eJ<efR!>! frem !1M> f'Fevisiaas ef ~ 
120 08 91 if lt meats !1M> applieallili!y erlteria iR this 
appea<lix. A aew ar ffiedilie<l S6lffee whieft is eJ<efR!'! frem 
!1M> pra';isiaas ef f 129 08 91 base<! en !1M> erlteria iR this 
fiJ'IICR<ffi< !Jffi whieft m•eee<ls !1M> applleaeility threshelas ia 
PaT! W if lt were aa a!stiRg S6lffee sl>all l>e Sllbjeet !& 
!1M> pra'lisiaas ef PaT! J:¥, Any facility exempted from the 
provisions of § 120·08-01 by Section II of this appendix 
shall be subject to the provisions of any rule which would 
apply to the facility if it were an existing source unless 
specifically exempted by that rule. 

IX. Exemption levels for toxic pollutants. 

A. Facilities with a jl&!ea!ial !& emil an increase in the 
uncontrolled emission rate of a toxic pollutant equal to or 
less than the exempt emission rate calculated using the 
fsllewiag exemption formulas for the applicable TLV ® in 
subsection D of this section shall be exempt from the 
requirements of § 120-08-01 pertaining to ee!IStrae!iaH, 
modification, reeeastrH:etian er releeatioa provided the 
increase in the uncontrolled emission rate of the pollutant 
does not exceed 22.8 pounds per hour or 100 tons per 
year. 
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B. Facilities with an uncontrolled emission rate of a 
toxic pollutant equal to or less than the exempt emission 
rate calculated using the exemption formulas for the 
applicable TLV ® in subsection D of this section shall be 
exempt from the requirements of§ 120-08-01 pertaining to 
construction, reconstruction or relocation, provided the 
uncontrolled emission rate of the pollutant does not 
exceed 22.8 pounds per hour or 100 tons per year. 

C. If more than one exemption formula applies to a 
toxic pollutant emitted by a S61H'ee facility , the ~oleatial 
Ia em# uncontrolled emission rate of that pollutant shall 
be equal to or less than both applicable exemption 
formulas in order for the source to be exempt for that 
pollutant. The exemption formulas apply on an individual 
basis to each toxic pollutant for which a TLV ® has been 
established. 

D. Exemption formulas. 

k 1. For toxic pollutants with a TLV-C ® , the 
following exemption formula applies , pra•:ieee !he 
~aleatial Ia em# tlaes HOt aeeet1 ~ pa!tft!!s per 
helff: 

Exempt Emission Rate (pounds per hour) 

TLV-C (mg/m') x 0.033 

&. 2. For toxic pollutants with both a TLV-STEL ® and 
a TLV-TWA ® , the following exemption formulas 
apply , ~rovieee !he ~olealial Ia em# tlaes H8t aeeetl 
~ pa!tft!!s per - Sf !00 lolls per ye8f : 

Exempt Emission Rate (pounds per hour) 

TLV-STEL ® (mg/m') x 0.033 

Exempt Emission Rate (tons per year) 

TLV-TWA ® (mg/m') x 0.145 

&. 3. For toxic pollutants with only a TLV-TWA ® , 

the following exemption formulas apply , ~ravidea !he 
~slealial Ia em# t1aes HOt aeeet1 ~ pa!tft!!s per 
- Sf !00 lolls per ye8f : 

Exempt Emission Rate (pounds per hour) 

TLV-TWA ® (mgjm') x 0.066 

Exempt Emission Rate (tons per year) 

TLV-TWA ® (mg/m') x 0.145 

Ir. E. Exemption from the ~rovisioas al lffis Fft!e 
requirements of § 120-08-01 for any slalioaary S61H'ee Sf 

operallaa HOt part al a staliaaary S61H'ee facility which has 
a petential te emit an uncontrolled emission rate of any 
toxic pollutant without a TLV ® shall be determined by 
the board using available health effects information. 
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-&. F. The exemption determination shall be made by the 
board using information submitted by the owner at the 
request of the board as set out in § 120-05-0305. 

G. Facilities as specified below shall not be exempt, 
regardless of size or emission rate, from the requirements 
of § 120-08-01 as they pertain to modification, 
construction, reconstruction or relocation. 
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1. Incinerators, unless the incinerator is used 
exclusively as air pollution control equipment. 

2. Ethylene oxide sterilizers. 

3. Boilers or industrial furnaces burning hazardous 
waste fuel for energy recovery or destruction, or 
processing for materials recovery or as an ingredient. 
For the purposes of this section, hazardous waste fuel 
means (1) hazardous waste that is burned for energy 
recovery or (ii) fuel produced from hazardous waste 
by processing, blending or other treatment (see § 1 of 
the Hazardous Waste Management Regulations, VR 
672~!0~1). Hazardous waste means a solid waste or 
combination of solid waste which, because of its 
quantity, concentration or physical, chemical or 
infectious characteristics, may (i) cause or significantly 
contn.bute to an increase in mortality or an increase 
in serious irreversible or incapacitating illness, or (il) 
pose a substantial present or potential hazard to 
human health or the environment when improperly 
treated, stored, transported, disposed of, or otherwise 
managed (§ 10.1-1400 of the Virginia Waste 
Management Act). This subsection shall not apply to 
boilers or industrial furnaces burning used oil, which 
is defined as any ail that has been refined from crude 
oil, used, and as a result of such use, is contaminated 
by physical or chemical impurities (§ 1 of the 
Hazardous Waste Management Regulations, VR 
672-10-1). 
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COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF AIR POLLUTION CONTROL 

DOCUMENT CERTIFICATION FORM 

(see other side for instructions) 

I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision in 
accordance with a system designed to assure that qualified personnel 
properly gather and eva!ua.te the information submitted. Based on my 
inquiry of the person or persons who manage the system, or those 
persons directly responsible for gathering and evaluating the 
information, the information submitted is1 to the best of my 
knowledge and belief, true, accurate, and complete. i am aware that 
there are significant penalties for submitting false information, 
including the possibility of fine and Imprisonment for knowing 
violations. 

SIGNATURE: DATE: __ _ 

NAME: 

TITLE: 

COMPANY: 

PHONE: 

1 

COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF AIR POLLUTION CONTROL 

DOCUMENT CERTIFICATION FORM 

INSTRUCTIONS FOR USE 

Various provisions of the Regulations tor the Control and Abatement of Air 
Poflution require that certain documents submitted to the Board or the Department 
be signed by a responsible offfcla! with certification that the Information contained 
In the statement is accurate to the best knowledge of the Individual certifying the 
statement. Documents covered by this requirement Include, but are not limited to, 
permit applications, registrations, emission statements, emission testing and 
monitoring reports, o; compliance certifications. The certification should Include 
the full name, tlt!e, signature, date of signature, and telephone number o1 the 
responsible officiar. A responsible official Is defined as foflows: 

1. For a business entity, such as a corporation, association or 
cooperative, a responsible official is, either: 

(a} the president, secretary, treasurer, or a vice-president of the 
business enmy In charge of a principal business function, or any other person who 
performs siml!ar poi icy or decls!on-maklng functions for the business entity; or 

(b) a duly authorized representative of such business entity if the 
representative fs responsible for the overall operation 01 one or more 
manufacturing, production, or operating facilities applying tor or subject to a permit 
and either {i) the facilities employ more than 250 persons or have gross annual 
sales or expenditures exceeding $25 million {In second quarter 1980 dollars), or (H) 
the authority to sign documents has been assigned or delegated to such 
representative In accordance with procedures o1 the business entity. 

2. For a partnership or sole proprietorship, a responsible official Is a 
genera! partner or the proprietor, respectively. 

3. For a munlclpallty, state, federal, or other public agency, a responsible 
official Is either a principal executive officer or ranking elected official. A principal 
executive officer of a federal agency Includes the chief executive officer having 
responsibility for the overall operations of a principal geographic unit of the agency. 
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DEPARTMENT OF COMMERCE 

Title Qf Regulation: VR 190-01-1. Regulations Governing 
Employment Agencies. REPEALED. 

Title Qf Regulation: VR 190-01-1:1. Regulations Governing 
Employment Agencies. 

Statutory Authority: §. 54.1-1302 Qf the Code Qf Virginia. 

The Department of Commerce is temporarily withdrawing 
its final regulations governing employment agencies that 
were published in 9:2 VA.R. 186-193 October 19, 1992. The 
final regulations are being published in this issue of The 
Virginia Register with additional changes recommended by 
the Office of the Attorney General. 

******** 

Title Qf Regulation: VR 190-01-1. Regulations Governing 
Employment Agencies. REPEALED. 

Title Qf Regulation: VR 190·01-1:1. Regulations Governing 
Employment Agencies. 

Statutory Authority: § 54.1-1302 of the Code of Virginia. 

Effective Date December 2, 1992. 

Summary· 

The regulation requires the licensure of employment 
agencies and the restriction of individuals who act as 
employment counselors at those businesses. This 
regulation applies to approximately 46 licensed 
employment agencies and an estimated 200 
employment counselors. There is no requirement 
under the current regulation that employment 
counselors be registered and therefore the figure of 
200 employment counselors is an estimate based upon 
information received from the industry. 

The regulation separates entry, renewal and 
reinstatement requirements. It also separates 
standards of conduct from standards of practice. The 
regulation has been completely rewritten and 
reorganized. Certain requirements for receipts, records 
and contracts deleted from the statute are included in 
the final regulation. A number of provisions of the 
repealed regulations have been retained. Fees 
throughout the regulation have been adjusted in order 
to conform with the requirements of§ 54.1-l/3 of the 
Code of Virginia to assure that the expenses of this 
program are adequately covered by revenues 
generated from the regulants. 

The final regulation requires initial contracts and 
position acceptance contracts to have separate and 
more appropriate disclosure statements than the 
disclosure statement initially proposed. The minimum 
elements for job descriptions were also revised to 
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limit the requirement to list benefits to just paid or 
unpaid health insurance benefits and to allow a 
written contract signed by the client and the 
employer to meet the job description requirements for 
occupations, such as teaching, where written 
contracts are customary. The proposed requirement 
for a $10,000 bond was changed to a requirement for 
a $5,000 bond in the final regulation. 

It was determined that the final regulation published 
on October 19, 1992, needed two corrections in order 
to comply with the advice of the Office of the 
Attorney General. The final regulation was 
temporarily withdrawn, as was the repeal of the 
regulation promulgated in 1986, and again published 
on November 2, 1992. As a result the effective date 
of the final regulation is changed to December 2, 
1992. 

Section 2.6, which was published on page 187 of the 
October 19, 1992 edition of the The Virginia Register 
, was revised by adding the phrase" as an employment 
agency or employment counselor" to the end of the 
section. 

Subsection D of § 5.6, which was published on page 
190 of the October 19, 1992 edition of The Virginia 
Register , was deleted in its entirety and subsections 
E and F were renumbered as subsections D and E. 

VR 190-01-1:1. Regulations Governing Employment 
Agencies. 

PART/. 
GENERAL. 

§ 1.1. Definitions. 

337 

The following words and terms, when used in these 
regulations, have the following meanings, unless the 
context clearly indicates otherwise: 

[ "Duties and tasks" means the principal responsibilities 
required of the incumbent and the activities identified by 
the employer as necessary to discharge those 
responsibilities. Incidental tasks nonnally associated with 
the occupation need not be included. 

"Laid off" means the loss of gainful employment with a 
specific employer for an indefinite period of time. ] 

"Licensee" means any person holding a license issued 
by the department to act as an employment agency as 
defined in§ 54.1-1300 of the Code of Virginia. 

"Registrant" means any person holding a registration 
issued by the department to act as an employment 
counselor as defined in § 54.1-1300 of the Code of 
Virginia. 

PART 11. 
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ENTRY. 

§ 2.1. Requirement for licensure of employment agency. 

Every person seeking a license as an employment 
agency shall file an application on a form furnished by 
the department, accompanied by a nonrefundable 
application fee in the amount of $150 and, if an 
indiv1dual, shall be at least 18 years of age. 

§ 2.2. Bond. 

Every applicant for an employment agency license shall 
submit to the department evidence that the applicant has 
secured a surety bond in the penal sum of [ $.Jti,BBB 
$5,000 ] for each license. 

§ 2.3. Controlling person. 

A. Every applicant for an employment agency license 
shall designate a controlling person [ , who shall be at 
least 18 years of age, ] at the time of application on a 
form furnished by the department. This controlling person 
shall be responsible for the employment agency's 
compliance with the provisions of Chapter 13 (§ 54.1-1300 
et seq) of Title 54.1 of the Code of Virginia and this 
regulation. 

B. Any person acting as a controlling person on June 
30, 1992, shall be deemed designated as such with the 
department upon the department's receipt of nollfication 
on a form furnished by the department, accompanied by a 
nonrefundable application fee of $25. This notification and 
fee must be received by the department no later than 
December 31, 1992. 

§ 2.4. Change of controlling person. 

Each employment agency shall not1jy the department of 
a change in its controlling person. The employment 
agency shall designate the new controlling person in 
writing within 30 days after the change on a form 
furnished by the department, accompanied by a 
nonrefundable application fee in the amount of $25. 

§ 2.5. Requirements for registration of employment 
counselors. 

A. Every individual seeking registration as an 
employment counselor shall fl1e an application on a form 
furnished by the department, accompanied by a 
nonrefundable application fee in the amount of $45, and 
shall be at least 18 years of age. 

B. Any individual seeking regiStration as an employment 
counselor may request from the department at the time 
the application is received a written statement of 
conditional registration authorizing the individual to be 
employed as an employment counselor for no more than 
30 days while the department determines if the applicant 
is eligible for registration. [ Suek le#er ef eendilianel 

l'egistffllia" shall he i'fiiiti /6F !he slteHeF peFied ef 3{} 
t/ttys; (ff tffl!i/ ''egtBtfflli811 ifJ gNM/et/ &F tieffle<b ] 

C. Any person acting as an employment counselor on 
June 30, 1992, shall be deemed registered with the 
department upon the department's receipt of his 
application for registration on a form furnished by the 
department, accompanied by a nonrefundable application 
fee in the amount of $45. This notification and fee must 
be received by the department no later than December 
31, 1992. 

§ 2.6. Good standing. 

All applicants for licensure as an employment agency [ , 
for approval as a controlling person ] or [ for ] 
registration as an employment counselor shall be in good 
standing in every jurisdiction where licensed or registered 
to perform these activities. The department may deny the 
application of any person who has had a license or 
registration suspended, revoked or surrendered in 
conjunction with any disciplinary action as an 
employment agency or employment counselor. [ The 
department may deny the application for approval as a 
controlling person of any person who was a part of the 
responsible management of any employment agency 
subject to disciplinary action by the Commonwealth or 
any other jurisdiction as an employment agency or 
employment counselor. ] 

§ 2.7. Criminal conviction. 

The department may deny licensure or registration to 
any applicant who has been convicted of a felony or 
misdemeanor involving fraud, misrepresentation or theft. 
Any plea of nolo contendere shall be considered a 
conviction for the purposes of this section. The record of 
a conviction authenticated in such form as to be 
admissible in evidence under the laws of the jurisdiction 
where convicted shall be admissible as [ prime feeie ] 
evidence of such conviction. 

§ 3.1. Renewal required. 

PART lll. 
RENEWAL. 

Licenses [ fHffi ' egifltfflliens ] issued under [ these 
FCgUkitiBns this regulation ] shall expire on January 31 of 
each year. [ Registrations issued under thiS regulation 
shall expire 12 months from the last day of the month 
wherein issued. ] 

§ 3.2. Procedures for renewal. 

A. The department shall mail a renewal application to 
the licensee or registrant at the last known address. The 
notice shall outline the procedure for renewal. Failure to 
receive a renewal notice shall not relieve the licensee or 
registrant of the obligation to renew. If the licensee or 
registrant fails to receive the renewal notice, a copy of 
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the license or registration may be submitted with the 
required fee as an application for renewal. 

B. Prior to the expiration date shown on the license or 
registration, each licensee or registrant desiring renewal of 
a license or registration shall return to the department 
the renewal application forms and the appropriate fee as 
outlined in § 3.3 of these regulations. The date of receipt 
of the renewal application and fee by the department or 
its agent is the date which will be used to determine zf 
receipt is timely. 

§ 3.3. Renewal fees. 

All fees for renewal are nonrefundable and are as 
follows: 

Employment agency 

Employment counselor 

§ 3.4. Denial of renewal. 

$100 

$25 

The department may deny renewal of a license or 
registration for the same reasons as it may refuse initial 
licensure or registration or discipline a licensee or 
registrant. 

PART IV. 
REINSTATEMENT. 

§ 4.1. Faz?ure to renew · reinstatement required 

A. Any licensee or registrant faz1ing to apply for 
renewal of a license or registration within 30 days 
following the expiration date printed on the license or 
registration shall be required to reinstate the license or 
registration. 

B. Applicants for reinstatement shall meet the 
requirements of Part III of these regulations. An applicant 
for reinstatement of a license shall submit a reinstatement 
application fee of $200. An applicant for reinstatement of 
registration shall submit a reinstatement application fee of 
$50. Reinstatement fees are nonrefundable. 

C. No license or registration shall be reinstated when 
the application and fee are received by the department 
more than six months after the expiration date printed on 
the license or registration. After that date the applicant 
shall meet the then current entry requirements and apply 
for a new license or registration. The date on which the 
application and fee are received by the department or its 
agent is the date which will be used to determine if 
receipt is timely. 

§ 4.2. Denial of reinstatement. 

The department may deny reinstatement of a license or 
registration for the same reasons as it may refuse initial 
licensure or registration or discipline a licensee or 
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registrant. 

PART V. 
STANDARDS OF PRACTICE. 

§ 5.1. Transfer of license or registration prohibited. 

A. Each license shall be issued to the legal business 
entity named on the application, whether it is a sole 
proprietorship, partnership, corporation, association or 
other legal entity, and shall be valid only for the legal 
entity named on the license. No license shall be 
transferred or otherwise assigned to another legal entity. [ 
All employment agency business shall be conducted under 
the name printed on the license. ] 

B. Each registration shall be issued to the individual 
named on the application and shall be valid only for the 
individual named on the registration. No registration shall 
be transferred or otherwise assigned to another individual. 
[ All employment agency business shall be conducted 
under the name printed on the registration. ] 

§ 5.2. Change of name or address. 
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A. Each licensee shall upon application and at all times 
keep the department informed of its physical address and 
shall report in writing to the department any change in 
its name or physical address no later than 15 days after 
the effective date of that change. Name change reports 
shall be accompanied by certified true copies of the 
documents which establish the name change. A post office 
box is not a physical address. 

B. Each registrant shall upon application and at all 
times keep the department informed of his physical 
address and shall report in writing to the department any 
change in his name or physical address no later than 15 
days after the effective date of that change. A post office 
box is not a physical address. 

§ 5.3. Change of ownership or entity. 

A. Each licensee shall report in writing to the 
department any change in its ownership or changes in the 
officers of a corporation which do not result in the 
creation of a new legal entity. Such written report shall 
be received by the department within 30 days after the 
occurrence of such change. 

B. A new license is required whenever there is any 
change in the ownership or manner of organization of the 
licensee which results in the creation of a new legal 
entity. 

§ 5.4. Employment agency office. 

A. Each employment agency shall maintain an office 
located in the Commonwealth which meets the 
requirements established by § 54.1-1303 C of the Code of 
Virginia [ and shall allow the department or any of its 
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agents access to its office during normal business hours. } 

B. Any license issued to an employment agency and any 
registration issued to an employment counselor shall be 
displayed in a conspicuous place tn the employment 
agency. 

§ 5.5. Contracts. 

A. Each contract between an employment agency and a 
client shall be in writing and an executed copy of each 
contract shall be provided to the client. 

B. Each contract [ mttSt ffleltffle the -, 6fitiFe<5 fffl<i 
lelephr:me lllimher fJj #te tlepartment shall state in a 
prominent place, in bold face letters, "Licensed by the 
Department of Commerce, Commonwealth of Virginia, 
3600 West Broad Street, Richmond, Virginia 23230, 
telephone (804) 367-8500." ] 

C. ( Eeeh eentFeet tJhttll fflehttie #te fellaH ifzg s-teteozent. 
"if ytJtt s;gn tltffl eentraet, ytJtt mey he ' '8Sf'8nsihl.e {& the­
p8j1nent ef fees te the empieyment «geney; even if ytJtt 

tkJ net ebtaffl lti9tfflg Bn'f'Ji(Jjf> "ent fffl<i even if ytJtt tkJ net 
like the jelr. .'/'-his cenffe:et eenfflifzs tJttF enfiFe Bgf 'eel1tent 
-wilh ytJtt fffl<i lHl} eF6/ :•epFeSentatiens ffl(ff]e hy yetH' 

Cf'ff[:J{ayment ee(;(;.'"laeler & t1:l'f:j¥H'te else #tat £:tFe ffl'Ji 
eentained in tltffl eent; <Jet mey net he fflietl -. Re6ti 
tltffl eent."8et fffl<i he eeFI8in the-1 ytJtt tmtieFSllllitl ell 
f" e ,.;.;e,., bef1JF8 ytJtt s;gn itP HtitJ state. """t Each 
contract shall contain a disclosure statement as specified 
below which ] shall be enclosed in a conspicuous border [ 
or shall be printed in a bold face or distinctive type face 
] and shall be placed immediately above the signature line 
of the contract. 

[ I. Each initial contract shall include the following 
statement: "Read this contract and be certain that 
you understand all of its provisions before you sign it. 
If you sign this contract and accept a job found for 
you by this employment agency, you will be 
responsible for the payment of the fee stated on this 
contract unless your employer agrees to pay it for 
you. You are not obligated to accept any job found 
for you by this employment agency. The fee will be 
due when you start to work or when you sign a 
position acceptance agreement naming your employer 
and describing your job. The employment agency 
must give you a copy of this contract after you sign 
it." 

2. Each position acceptance contract shall include the 
following statement: "Read this contract and be 
certain that you understand all of its provisions 
before you sign it. If you sign this contract, you will 
be responsible for the payment of the fee to the 
employment agency unless your employer has agreed 
to pay it for you. This contract describes the job you 
are accepting or has information describing the job 
attached to it. This contract and its attachments 
constitute the entire agreement and any oral 

representations or promises made by the employment 
agency or anyone else may not be relied upon. Your 
fee may be refundable under certain circumstances 
but this contract does not constitute a guarantee that 
you have found lasting employment or that you will 
like the job. The employment agency must give you a 
copy of this contract after you sign it." ] 

D. Each initial contract shall state in bold letters 
enclosed in a conspicuous border the gross amount of any 
fee charged the client and the duration of time upon 
which the fee is based. Each initial contract shall also 
state the name and address of the employment agency, 
the time when the fee will first be due, how the fee is to 
be paid, and the period of time over which the fee is to 
be paid. Each initial contract shall disclose to the client 
the total cost to the client and if the agency uses a fee 
schedule, it shall be set out in the initial contract. 

E. Each position acceptance contract shall disclose that 
the employment agency [ mey shall ] not provide or offer 
to provide to any employer the placement fee paid by the 
client, or any portion of that fee, for the agency's services 
in obtaining employment for the client. Each position 
acceptance contract shall also disclose that no person or 
any member of his immediate family who has any interest 
in the employment agency shall refer any client to any 
lending institution in which the person or any member of 
his immediate family has a financial interest. 

F. Each position acceptance contract shall state the 
wage or salary of the position accepted and shall contain 
a job description of the position accepted by the client. 
The minimum elements of the job description shall 
include, but are not limited to: 

1. Job title; 

2. Name of the employer; 

3. Address of the employer; 

4. Location of the employment if different from the 
address of the employer; 

5. Wage or salary; 

6.[ Bei!efits The provision of any paid or unpaid 
health insurance ] ; 

7. Days and hours of work; 

8. Paid holidays; 

9. Duties and tasks to be performed; and 

10. Training and promotional opportunities. 

The provisions of this subsection shall be deemed to 
be met when an employment contract of the nature 
customarily used in the client's occupation has been 
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signed by the client and the employer and a copy of 
same is attached to the position acceptance contract. ] 

§ 5.6. Refunds. 

A. If the employment is terminated within 12 weeks 
from the initial date of employment, and the client is due 
a refund, the employment agency shall refund to the 
client a portion of the fee equal to one-twelfth of that fee 
for each week or portion of a week that the client was 
not employed. 

B. Circumstances where the client is due a refund as 
stated above include, but are not limited to: 

1. When employment is terminated by the employer 
through no fault of the client; [ and ] 

2. When the client voluntarily terminates the 
employment because the job was not as represented 
by the employment agency. 

C. Circumstances that are deemed no fault of the client 
include, but are not limited to: 

1. When the employer goes out of business; 

2. When the client receives from the employer a 
payroll check which is not honored by the bank upon 
which it is drawn; 

3. When the client is lmd off; 

4. When a change in the nature [ of the duties and 
tasks ] of the job occurs; 

5. When the client [ it; fffltJhie does not have the 
knowledge, skills and abilities ] to perform the [ -fflsk1i 
tmti dtttie5 duties and tasks ] of the job; and 

6. When the employment agency caused to be 
published false or misleading advertising material. 

E. A client shall not be due a refund if the client 
misrepresented his qualifications for the employment. 

F. Any refund due to a client from an employment 
agency shall be made within 30 days from the date [ it 
heeames the licensee determines a refund is ] due. 

§ 5.7. Receipts. 

Every transaction involving the making of a payment to 
an employment agency by a client shall require a 
numbered receipt. A copy of the receipt shall be provided 
to the client and one copy shall be maintained by the 
employment agency. Every receipt shall contain the 
following: 

1. Name of applicant; 
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2. Date and amount of payment; 

3. Purpose of payment; 

4. Name and address of employment agency; and 

5. Name and signature of person receiving the 
payment. 

§ 5.8. Records. 
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The following records shall be maintained by the 
employment agency for a period of two years: 

1. All initial and position acceptance contracts; 

2. All receipts as required by § 54.1-1304 F of the 
Code of Virginia and [ § +.4 § 5.7 ] of this regulation; 

3. The name and address of every client from whom 
a fee is received or to whom a fee is charged; 

4. The amount of the fee actually received or 
charged; 

5. The amount and date of any refunds made; 

6. The name and address of the employer of each 
client; 

7. The rate of compensation of every client; 

8. All requests for client referrals by employers, each 
of which shall reflect the date of the request, the 
name and address of the employer, the rate of 
compensation, and the position descn'ption· and 

9. Copies of all job advertisements identified by date 
and publication. 

PART VI. 
STANDARDS OF CONDUCT. 

§ 6.1. Grounds for disciplinary action. 

The department has the power to fine any licensee or 
registrant, and to suspend [ er , ] revoke [ or fail to 
renew ] any license or registration issued under the 
provisions of Chapter 13 of Title 54.1 of the Code of 
Virginia and the regulations of the department, where the 
licensee or registrant has been found to have violated or 
cooperated with others in violating any provision of 
Chapter 13 of Title 54.1 of the Code of Virginia or any 
regulation of the department. 

§ 6.2. Advertising. 

A. All advertising shall include the name and [ ~ 
telephone number ] of the employment agency placing the 
advertisement. 
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B. All advertising shall be truthful and contain no false 
or misleading statements with respect to the type of 
employment or salary available. 

C. No employment agency shall advertise its services as 
free if the client is to assume any liability or contingent 
liability for any fees. 

[ D. No salary shall appear in an advertisement except 
the one appearing in the actual job order. When the top 
salary range is quoted, it shall be preceded by the word 
"to." 

E. The word "open" or the symbols "$$$" or words and 
symbols of similar import may not be used as a substitute 
for the salary of any position or positions in an 
advertisement. 

F. In group advertisements containing both "employer 
pays fee" and "applicant pays fee" listings, if the source 
of the fee is indicated for one job, zt shall be indicated for 
all jobs. ) 

§ 6.3. Inspection of records. 

All licensees shall produce dun'ng regular business hours 
to the department or any of its agents for inspection and 
copying any records required to be kept by the Code of 
Virginia or this regulation. 
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COMMONW'EALTJI ofVIRG!NlA, U<pnrlmonl of Commorr<, 3600 W .. t Brnod. Sin<~ Rl<~mon<i, Vl~lnlo lJZJ0~9t7 

EMPLOYMENT AGENCY BUSINEss L~t!~N-SEAr:PLICATION 
Post Offic~ Box 

S2S::P30 r::!II=S 7 
Richmond, Virginia 23230 

$150.00 Initial License Fee 
Check or money order should be made payable lD the Trcasnrer of Virginia 

ALLAPPLICATION FEES ARE NONREFUNDABLE 

r~~~·;;,-cii£-~;.-~-~i.-.;~c-,;~pi;,-ti;,g·;J;i.-r~;.~;------------

susincssName:, _____________________________ _ 

Trading As Name: _____________________________ _ 

Business Street Address: P. 0. Box (if applicable): ___ _ 

City: Stale: Zip: _____ -___ _ 

Business Tclcph<>ne No. ( ) 

Please check one only of the fDilow1ng: 

Business l)'pe: D Sole Proprietorship D Partnership 0 Corporatioll 0 Association 

Please answer the following questions with a Y=eYes urN= No in the appn>pdat~ box: 

0 >) 

0 2) 

0 3) 

0 4) 

Has your fi~m been licensed in any other state? If yes, attach an e~planation providing fuU d~tai:s. including 
license ceruiicate number. 

Has your firm ever been convicted in any court of a felony, fraud, o'r misrepresentation'! If yes, auach a full 
Cl<planation. 

Has your application for a business license c<·er been revoked, rejected, or suspended for fraud or 
misreprcsentatoon in this state? If yes, attad> a full explanation, 

Have you read, or arc you fully familiar with, the provisions of the Virginia Employment Agency Act~ 

;y APPLICANT MUST BE COMPLETED I 

I hereby certify that aU information pro,idcd on this form and its aUachments is true and complete. I a~rce and 
undcrst_and that any m!Sreprcscmauon of informauon herein, rc_~anllcss of time of doscm·c~v. m->y re.<ult in acll<>n to 
deny_ thts arphcauon and/or to >US pend or revoke any hc·cnsc, c·crutlc·auon, or rc~ostration ,_;,ucd as a rcsultl'l this 
application. I furthcr_state that I have read a~d und~rsland the Employment Agcncv Rcgubt"m' and Statutes and J~ree 
to ab1dc by their pro,.,,.uns and any amendments or '"l'"ms to same pr<>mulg~t~d in accord~n.:c '"th \'irgtnoa l~w. -

S•~nature 

~)RIZAfi(>-t\'1 

In the !it ale of. , Cit;·/Ctmnty of , I,,CCm!imcil--------
a Notary l'ubhc '" .onJ lur '·"J Coty;Cnulitv and ,~;,t_c ;,]"'~'~"!. DOllERTJlY ecru vI L~l _ "'==;;;;;e pcrwn~llv "!'[!C'&rcd bel me me th15 .<by Ill pc"nn, 1~ pCC-'<>nallv ~nnwn Ill m~,~onc p~t><ln 
whose "!!nature (<>r m~rk) ;, ,t!lowdto the lt~rcgoonl! ,.,,_lrumcnt and ha, ~dno\\kdgcd th.!l ilc >~gncd ~au.! '~>lrumcnl as 
a free and voluntary :Jet lor the u~cs and purpn'cs thereon >ct h>rth. 

:"ol;lfY !'uhlic 

Given under my hand this __ day of of 

My commission expires _____________ _ AlfoxOlfi<·ial Scal!krc 

'•' 

BOND NO. ..- .. ,. , r:--·--· 
", ~ 0 L • '• '~ ~ • M 0 •• OJ 

;~WH~~E~R~EAS,~~~~~~~~~~~~~~~~,locatcdp, -;- ~~ • <:;., 
, ("Prmcopal"), and _ .. .. • ~ · · 
, ("Surctv") a corporaiJOn nlthc Slate ol 

, lawmllv domg business In the Commonwealth of Vir~tnia ("the Commonwealth"), 
are hdJ and lumly bound unto thcCommoliwcalth '"the full ~urn of Fove Thousand Dollirs ($5,000.00), r.,, the pay­
ment of which sum, said Pnncipal and Surety bind thcmsclvesJOmUy and severally accordmg to the condJUons set forth below. 

WHEREAS, the above Principal(s) has requested a license from the Commonwealth for the purpose of engaging in the business of an employment agency, 

NOW, THEREFORE, if the Principal ~hall. during the period that this license is in effect, faithfully observe and 
honestly comply with the provisions of \iirgmia Code Section 5--1.1-300 throu;!h 5--1.1-1308, and shll fl"Y ai_l <JJma~cs occa­
sioned to any person hy rea~ on of anv miSstatement, mJSreprcocmat10n, fraud or dec col of that Pnnctpal, us a~cnts or 
employees, then this obligallon shall-become vnod. Otherwise, thos obhgauon shall remain 111 fuU force and ~ticct, subject to the following cnndJtions: 

I. The Surety shall have the right to cancel this bond at any time by_a wriuen notice which .shall state when the 
cancc!lation 15 to take effect. and shall be hand ddi<·ercd to, recC>ved by rcg,stercd ~aiJ by, the Oblw:ce a! us 

~~~~cb! d1eW:,~c,n~'ili~n!a':!_Z~~:::,~~~~· t},~0~,i~~f~~~~~~h~1 ~~~~e~!c~~c~n~b~~~~~·~;;t~~h\~;~) ~l~~~~~~~arll 
to the date that the cancellatmn becomes elfccuvc. II is expce~sly agreed and understood that the :>urcly <hal! 
rcmam fully liable for any default hereunder occurring at any ume between receipt of the noucc by the Obhgee and the date that !he cancellation becomes cffecti11C. 

2. This bond shall remain in fuJI force and effect until canceled as provided above. 

J. f;,'cii~~~"~1 t.rs~~~~~iJgi,nJ4~fj3J, ~~~;~;~:~~~ :~~~s~~h~t~~i~~i~~1~:~~~e~ ~:et~i,O~~d~'o~fb~h:i~a Code 
recover damages not in excess of the pcnillly of thi> bond. 

PROVIDED, FURTHER, that in no event shall the Surety be liable for m~r~ than the face sum of this bond. 

SIGNED, this day of ___ _ 

Witness; (Principal) 

--------------__ BY (SEAL) 

-----,,cmv,o,,o,~---_(SEAL) 

BY (SEAL) 
____________ ,(SEALl 

"(R,,o,cc,;~<e,<;'<Oil'\0""'-gom"C"7''CgCgoCoo ____ BY (SEAL) 

State of Virginia: 
ACK'\'0\VJ EDQE\lE'JTO[ PRI!\.'crp.\[ 

nf ,h>"-il-: -c,c---------------- aNoll:lfvi'uhhcin~ndfnrthc 
' , ->l<>rc_"'"!, "' the sGIC<i"f Vin•inia, do ccrtil;· th~t 

, ~1"'"--'·'id, .md udno\\-lcdgcJ the s~me. 
. Gi;·cn under my bnd thi; ____ ,by"( , __ . ~ly cnrnm.,_,ion 

CXpJrc~ 

,\ffhOfficiJI Sc.ollfnc 
(Nol;ory l'uf>lic] 
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C0MMON\VEALTI!nf\1RGINIA, DepaumontofCornm<r<o, ).60(1W<>l B"'Ad su-,,~ Rkhmond, Vlrglnlo ZJ!J0-19(7 

____ , 'r"," ~,. , cr~' .·.:c:s 
El\lPLO\'I\JENT AGENCY CONTROLLING PERSON' APPLiCATION 

Post Office Box 11066 
92SEP::'J ~;i\l:Sl 

Richmond, Virginia 23230 

125.00 Initial License Fee 
Check or money order should be made payable to the Trt•asmcr of Virginia 

AU APPLICATION FEES ARE NONREFUNDABLE 

PI~;,~-.,-~-~r·ciM~b;~·;.;;;~pi·.,-,i~i:-thrs·r.;;:;;;;··-------·····-···-----·----

First Name Middle Name Last Name Generation 
(i.e.: Ill, Jr.) (if none, leave blank) 

Business Firm Name••---------------------C"C--:-c-----
Street Address: P. 0. Box (if applicable): ___ _ 

Clty: State: Zip: _____ -___ _ 

Province: Country: Postal Code"''---------

Residence Telephone No. ( 

Please check one unly of the following: 

Acting as Controlling Person on June 30, 1'192 D Not a Controll:ng Person as of June 30. 1992 D 
If you were actin!! as a Controlling Person as of June 30, 1992, please submit notification to th~ department ml btor than 
December 31, 1992. 

Please answer the following que<lions with a Y=Ycs or N= No in the a11propriate bo~: 

o,, 
0 2) 

0 3) 

0 ,, 

Have you ever been licens~d_in a_nv othc~ stntc as ~n owner ar mana!!_er of an Employmect Agency? lfyes, 
attach an cxplanatoon proVId:ng tu'n dctads, indudmg hccnse ccrttlii.ue number. 

Have you ever been convicted in any court of a felony, fraud, or misrepresentation? 1f yes, attach a full 
explanatwn. 

Ha.s your application for a license as an owner ~r manager of a bu.<iness ever been r~voked, rcjrclcd. or 
suspended for fraud or misrcprcscnwwm on th" state, or any other >tat~'! lf yes, allJch a full c•rlJn:tllon. 

Have you read, or are you fully familiar with, the rrovi,ions of the Virginia Emplo)ment Agency Act'! 

t'\!UST BE CO~IPLETED llY APPUC~\N'Jj 

I hereby certify that all inform~tinn J'"'"idcd un this form a_nd it' att:.chmcnt_s i_, true anr.l C<lmrktc. I a~~cc and 
unJcrst_anJ that a~v mr~rcprcscntJtlon ol inform:ruon hcrc'm, rc~a:dlc" n( lome nt dlSl'O\'e:y. mav rnult on"'-'"'" to 
dcnv th" Jpplicatn'n "nJ/.or to 5usrcnd or'"''""" J!LV liecn-'c. 'ntrlicatoon, or r~~r.<tratwn '"ucd as an•,ult ul th" 
arrlicatt<m. l furthcntatc that I hal'c read and wool~rot.tnd the Emrlo;mcn\ A~cncv R~~ul,otions and ~l.ntol<'-' JnJ a~rcc 
to ;,btde by thcor proVIsions and any amendments"' rc>Ntm; tn _,amc promul~,otcd in accnrdanc'c woth \'tr~moa IJW. 

Sign.oturc 

COMMON\VEALTII of VIRGINIA, Oepoth>~<nlo!Commer«, 361l0JW .. t B""'d Str«~ Rl<hmond, VlfJ:l""' l.l>JU-1917 

EMPLOYMENT AGENCY COUNSELO~AJ'J'UCATION 

Post Oflicc Box 11066 
Richmond, Virginia 2323{1 

92 SD' 2!J r.:1 \\:51 

$45.00 Initial License Fee 
Check or money order should be made payable to the Tr••a<mcr qf Yircjnia 

ALLAJ'PLICAT!ON FEES ARE NONREFUNDABLE 

P~~~~e·@!:U-u;. i.iizi-~h·.:-,;c-;;;;;pleii~ilihi.- r.;;;;·- --- -- -·- ---
First Name Middle Name 

(if none, leave blank) Last Name Generation 
(i.e.: Hl,Jr.) 

Business Firm Name: ____________________________ _ 

Street Address; P: 0. Box (if <~pplicab!e) 
City: State: Zip: _____ . ___ _ 

Province: Country: Postal Code: _______ _ 

Residence Telephone No. ( ) Date of Birth: Place of Birth: 

Please check one only of the following: 

Acting:>< an Employment Counselor on June 30, 1992 0 Not an Empluymcm Counselor as cf June 30, !992 D 
If you were acting as an Employment Couns~lor as of June 30, 1992, please subinii' notification tn the department 

110 later than December 31, 1992. 

Please answer the following qu~>tions "ith a Y=Yes or N =No in the appropriate box; 

o,, 
0 ,, 

0 3} 

0 ,, 

Have yo~ ever he_ en ken sed in any mhcr state as a counselor of an Employment Agency? ffycs, a !tach~~~ 
explanauon proVIthng full dct•Hls, tndudmg loccnsc ccrt>ficntc number. 

Have you ever been convicted in any court of a felony, fraud, or misrepresentation? If yes, attaoh ~ lull C"JJlanation. 

Has vour applic•llion for a license a.\ a counselor of a b11sincss c,·er he en revoked, rejcct_cd, or su.,rcnJcd f,,, 
fraud or m!Srcprcscntatoon on tim state, or any other SlJto! !f yes, iltlJch a full npbnat>cm. 

Have you read, or Jrc you fully familiar with, the provisions of tho Virginia Emplo;mcm Agency Act'.' 

[MUST BE COMPLETED BY API'UC\"il 

I hereby certify that :oll infnrmation _prm·idc<l on thi_, f<>rm :o_nd it.< attachments i_, true ;ond mmpktc. J Jo:~ec ,tnd 
unJcrstond that a~y mt«crrescntatton of mform<OlH>n hcrc>n, rc~ardk" olumc nl J>;eovcrv, m,ty result m ·" to.>r

1
tl1 

dcnv th•s "Jlphcatton and/or to 'mpend '"revoke any locrn_'"· ccrttfic,,tmn, or rc~.stratmn '"~''d a.1;, oc1nlt ,,, tl"' 
aprlicat10n. l funhcr,talc that J hJ\'C read anJ undc'-'l.ond the Emplnl'mcn! At~cncy Rc·~uiJtron' .m<J Sututn .ond . 1 ~rcc lo ab1Je by the orr'""-"""-' and any amc~dmtnts or '"'"'-""11.1 to >o1mc prnmul~atcd rn acrord;ur~c "llh \ rrgono,1 Low 
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DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title Qf Regulations: State Plan lor Medical Assistance 
Relating to Disproportionate Share Adjustment Payments 
lor State Teaching Hospitals. 
VR 460-02-4.1910. Methods and Standards lor Establishing 
Payment Rates-Inpatient Hospital Care. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date:: December 3, 1992. 

Summary: 

The purpose of this action is to promulgate 
permanent regulations to supersede the existing 
emergency regulation on the same issue. These final 
regulations are being adopted exactly as they were 
proposed for their comment period. 

The section of the State Plan affected by this action 
is the Methods and Standards for Establishing 
Payment Rates-Inpatient Hospital Care (Attachment 
4.19 A). 

The Omnibus Budget Reconciliation Act of 1990 
(OBRA 90) amended § 1923(c) of the Social Security 
Act to give states greater flexibility in making 
required payment adjustments to hospitals which 
serve a disproportionate number of low income 
patients w1th special needs. This flexibility permits the 
payment to vary according to the type of hospital. 
The Commonwealth's prior methodology acknowledges 
only one type of hospital, and did not appropriately 
recognize the extraordinary costs, volume or 
proportion of services which the large state-owned 
teaching hospitals provide to low-income patients and 
patients eligible for medical assistance. 

The emergency regulation provided for two types of 
hospitals (state-owned teaching hospitals and all other 
hospitals) and varied the payment adjustment for 
disproportionate share hospitals by type of hospital. 
Hospitals other than state-owned teaching hospitals 
are continuing to receive an adjustment equal to (i) 
their Medicaid utilization in excess of 8% times (ii) 
the lower of the prospective operating cost rate or 
ceiling. State-owned teaching hospitals are receiving (i) 
11 times their Medicaid utilization in excess of 8% 
times (ii) the lower of the prospective operating cost 
rate or ceiling. 

To date, the agency's experience with the emergency 
regulation has been to significantly increase 
disproportionate share payments to state-owned 
teaching hospitals. 

VR 460-02-4.1910. Methods and Standards lor Establishing 
Payment Rates-Inpatient Hospital Care. 

Vol. 9, Issue 3 
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The state agency will pay the reasonable cost of 
inpatient hospital services provided under the Plan. In 
reimbursing hospitals for the cost of inpatient hospital 
services provided to recipients of medical assistance. 

I. For each hospital also participating in the Health 
Insurance for the Aged Program under Title XVIII of the 
Social Security Act, the state agency will apply the same 
standards, cost reporting period, cost reimbursement 
principles, and method of cost apportionment currently 
used in computing reimbursement to such a hospital under 
Title XVIII of the Act, except that the inpatient routine 
services costs for medical assistance recipients will be 
determined subsequent to the application of the Title 
XVIII method of apportionment, and the calculation will 
exclude the applicable Title XVIII inpatient routing service 
charges or patient days as well as Title XVIII inpatient 
routine service cost. 

II. For each hospital not participating in the Program 
under Title XVIII of the Act the state agency will apply 
the standards and principles described in 42 CFR 447.250 
and either (a) one of the available alternative cost 
apportionment methods in 42 CFR 447.250, or (b) the 
"Gross RCCAC method" of cost apportionment applied as 
follows: For a reporting period, the total allowable hospital 
inpatient charges; the resulting percentage is applied to the 
bill of each inpatient under the Medical Assistance 
Program. 

III. For either participating or nonparticipating facilities, 
the Medical Assistance Program will pay no more in the 
aggregate for inpatient hospital services than the amount it 
is estimated would be paid for the services under the 
Medicare principles of reimbursement, as set forth in 42 
CFR 447.253(b)(2), and/or lesser of reasonable cost or 
customary charges in 42 CFR 447.250. 

IV. The state agency will apply the standards and 
principles as described in the state's reimbursement plan 
approved by the Secretary, HHS on a demonstration or 
experimental basis for the payment of reasonable costs by 
methods other than those described in paragraphs I and II 
above. 

345 

V. The reimbursement system for hospitals includes the 
following components: 

(1) Hospitals were grouped by classes according to 
number of beds and urban versus rural. (Three 
groupings for rural-0 to 100 beds, 101 to 170 beds, 
and over 170 beds; four groupings for urban-0 to 100, 
101 to 400, 401 to 600, and over 600 beds.) Groupings 
are similar to those used by the Health Care 
Financing Administration (HCFA) in determining 
routine cost limitations. 

(2) Prospective reimbursement ceilings on allowable 
operating costs were established as of July 1, 1982, for 
each grouping. Hospitals with a fiscal year end after 
June 30, 1982, were subject to the new reimbursement 
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ceilings. 

The calculation of the initial group ceilings as of July 
I, 1982, was based on available, allowable cost data 
for all hospitals in calendar year 1981. Individual 
hospital operating costs were advanced by a 
reimbursement escalator from the hospital's year end 
to July I, 1982. After this advancement, the operating 
costs were standardized using SMSA wage indices, and 
a median was determined for each group. These 
medians were readjusted by the wage index to set an 
actual cost ceiling for each SMSA. Therefore, each 
hospital grouping has a series of ceilings representing 
one of each SMSA area. The wage index is based on 
those used by HCF A in computing its Market Basket 
Index for routine cost limitations. 

Effective July I, 1986, and until June 30, 1988, 
providers subject to the prospective payment system of 
reimbursement had their prospective operating cost 
rate and prospective operating cost ceiling computed 
using a new methodology. This method uses an 
allowance for inflation based on the percent of change 
in the quarterly average of the Medical Care Index of 
the Chase Econometrics Standard Forecast 
determined in the quarter in which the provider's new 
fiscal year began. 

The prospective operating cost rate is based on the 
provider's allowable cost from the most recent filed 
cost report, plus the inflation percentage add-on. 

The prospective operating cost ceiling is determined 
by using the base that was in effect for the provider's 
fiscal year that began between July I, 1985, and June 
I, 1986. The allowance for inflation percent of change 
for the quarter in which the provider's new fiscal 
year began is added to this base to determine the new 
operating cost ceiling. This new ceiling was effective 
for all providers on July I, 1986. For subsequent cost 
reporting periods beginning on or after July I, 1986, 
the last prospective operating rate ceiling determined 
under this new methodology will become the base for 
computing the next prospective year ceiling. 

Effective on and after July I, 1988, and until June 30, 
1989, for providers subject to the prospective payment 
system, the allowance for inflation shall be based on 
the percent of change in the moving average of the 
Data Resources, Incorporated Health Care Cost 
HCFA-Type Hospital Market Basket determined in the 
quarter in which the provider's new fiscal year begins. 
Such providers shall have their prospective operating 
cost rate and prospective operating cost ceiling 
established in accordance with the methodology which 
became effective July I, 1986. Rates and ceilings in 
effect July I, 1988, for all such hospitals shall be 
adjusted to reflect this change. 

Effective on and after July I, 1989, for providers 
subject to the prospective payment system, the 

allowance for inflation shall be based on the percent 
of change in the moving average of the Health Care 
Cost HCFA-Type Hospital Market Basket, adjusted for 
Virginia (DRI-V), as developed by Data Resources, 
Incorporated, determined in the quarter in which the 
provider's new fiscal year begins. Such providers shall 
have their prospective operating cost rate and 
prospective operating cost ceiling established in 
accordance with the methodology which became 
effective July I, 1986. Rates and ceilings in effect July 
I, 1989, for all such hospitals shall be adjusted to 
reflect this change. 

Effective on and after July I, 1992, for providers 
subject to the prospective payment system, the 
allowance for inflation, as described above, which 
became effective on July I, 1989, shall be converted 
to an escalation factor by adding two percentage 
points (200 basis points) (DRI-V +2), to the then 
current allowance for inflation. The escalation factor 
shall be applied in accordance with the current 
inpatient hospital reimbursement methodology in effect 
on June 30, 1992. On July I, 1992, the conversion to 
the new escalation factor shall be accomplished by a 
transition methodology which, for non-June 30 year 
end hospitals, applies the escalation factor to escalate 
their payment rates for the months between July I, 
1992, and their next fiscal year ending on or before 
May 31, 1993. 

The new method shall still require comparison of the 
prospective operating cost rate to the prospective 
operating ceiling. The provider is allowed the lower of 
the two amounts subject to the lower of cost or 
charges principles. 

(3) Subsequent to June 30, 1992, the group ceilings 
shall not be recalculated on allowable costs, but shall 
be updated by the escalator. 

( 4) Prospective rates for each hospital shall be based 
upon the hospital's allowable costs plus the escalator, 
or the appropriate ceilings, or charges; whichever is 
lower. Except to eliminate costs that are found to be 
unallowable, no retrospective adjustment shall be 
made to prospective rates. 

Depreciation, capital interest, and education costs 
approved pursuant to PRM-15 (Sec. 400), shall be 
considered as pass throughs and not part of the 
calculation. 

(5) An incentive plan shall be established whereby a 
hospital will be paid on a sliding scale, percentage for 
percentage, up to 25% of the difference between 
allowable operating costs and the appropriate per 
diem group ceiling when the operating costs are below 
the ceilings. The incentive shall be calculated based 
on the annual cost report. 

The table below presents three examples under the 
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new plan: 

Hospital's Difference Sliding Scale 
Group Allowable % of Incentive 
Ceiling Cost Per Day Ceiling % of 

$230 
$230 
$230 
$230 

$ $ Difference 

$230 0 0 0 0 
207 23.00 10% 2.30 10% 
172 57.50 25% 14.38 25% 
143 76.00 33% 19.00 25% 

(6) There shall be special consideration for exception 
to the median operating cost limits in those instances 
where extensive neonatal care is provided. 

(7) Disproportionate share hospitals defined. !leSjlilals 
wltiell IHwe a Elis~re~ertieaately ltig!ler le¥el sf 
Medieaid ~atiea!s ll!ld wltiell elfeeed the eeillftg s11a1t 
be aii6We<l 11 ltig!ler eeillftg based ea the ialli'.'idaal 
hes~ital's Medieaid atili•aliea. 'l'his s11a1t be measared 
fiy the jleFeell! sf Medieaid j)8liell! days te tetal 
lleSjlital j)8liell! days, Eaeh hes~ilal with a Medieaid 
atili•atiea sf """" &l)%- s11a1t reeei¥e aa adjastmeat te 
its eeilillg, 'file adjastmeat s11a1t be set at a jleFeell! 
adEled te the eeillftg f6l' eaeh jleFeell! sf atilioalieR ~ 
te <19')(,. 

DisprepertieRate share hospitals defiRed. 

Elleelive .Jiily l-; l1!88;' The following criteria shall be 
met before a hospital is determined to be eligible for 
a disproportionate share payment adjustment. 

A. Criteria. 

1. A Medicaid inpatient utilization rate in excess of 
8.0% for hospitals receiving Medicaid payments in the 
Commonwealth, or a low-income patient utilization rate 
exceeding 25% (as defined in the Omnibus Budget 
Reconciliation Act of 1987 and as amended by the 
Medicare Catastrophic Coverage Act of 1988); and 

2. At least two obstetricians with staff privileges at the 
hospital who have agreed to provide obstetric services 
to individuals entitled to such services under a State 
Medicaid plan. In the case of a hospital located in a 
rural area (that is, an area outside of a Metropolitan 
Statistical Area, as defined by the Executive Office of 
Management and Budget), the term "obstetrician" 
includes any physician with staff privileges at the 
hospital to perform nonemergency obstetric 
procedures. 

3. Subsection A 2 does not apply to a hospital: 

a. At which the inpatients are predominantly 
individuals under 18 years of age; or 

b. Which does not offer nonemergency obstetric 
services as of December 21, 1987. 

B. Payment adjustment. 
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1. Hospitals which have a disproportionately higher 
level of Medicaid patients shall be allowed a 
disproportionate share payment adjustment based on 
the type of hospllal and on the individual hospital's 
Medicaid utilization. There shall be two types of 
hospitals: (ij Type One, consisting of state-owned 
teaching hospitals, and (iij Type Two, consisting of all 
other hospitals. The Medicaid utilization shall be 
determined by dividing the total number of Medicaid 
inpatient days by the number of inpatient days. Each 
hospital with a Medicaid utilization of over 8.0% shall 
receive a disproportionate share payment adjustment. 

2. For Type One hospitals, the disproportionate share 
payment adjustment shall be equal to the product of 
(ij the hospztal's Medicazd utzlization in excess of 
8.0%, times 11, times (iij the lower of the prospective 
operating cost rate or ceiling. For Type Two hospitals, 
the disproportionate share payment adjustment shall 
be equal to the product of (i) the hospital's Medicaid 
utilization in excess of 8.0%, times (ii) the lower of 
the prospective operating cost rate or ceiling. 

~ A ~aymeRt adjastmeRt f6l' hes~itals meet!Rg the 
eligibility efiteFte te sNbseetieR A aiHwe ll!ld ealeNiate<l 
ll!ldeF SHbseetieR B l aiHwe sllalt be j)haSeft te """" a 
~ jlefi6d, As sf .Jiily l; l-988, the a<ljastmeRt s11a1t 
be at teast eRe tlllr<l the amooat sf the H!ll paymeat 
adjastmeRt; as sf .Jiily l-; l-989, the ~aymeRt sllalt be at­
teas! twa thirds the !ttl! ~aymeRt adjastmeat; ll!ld as sf 
.Jiily l-; l99G; the ~aymeat sllalt be the H!ll amooat sf 
the ~aymeRt adjastmeRt. llewever, f6l' eaeh year sf 
the phase iR jleFiec!; oo llespltal s11a1t reeei¥e a 
<liSjlre~eFtieaate share paymeRt adjNstmeRt wltiell ls 
tess thaa it W<llll<l IHwe reeeive<l H the ~aymeRt hll<l 
beeR ealealate<l parsaaRt te % ¥ ~ sf AitaehmeRt 
BAA te the State P1aR ill e#e€t bef6l'e .Jiily l-; 'l-9l!& 

(8) Outlier adjustments. 

a. DMAS shall pay to all enrolled hospitals an outlier 
adjustment in payment amounts for medically 
necessary inpatient hospital services provided on or 
after July I, 1991, involving exceptionally high costs 
for individuals under one year of age. 

b. DMAS shall pay to disproportionate share hospitals 
(as defined in V (7) above) an outlier adjustment in 
payment amount for medically necessary inpatient 
hospital services provided on or after July I, 1991, 
involving exceptionally high costs for individuals under 
six years of age. 

c. The outlier adjustment calculation. 

(!) Each eligible hospital which desires to be 
considered for the adjustment shall submit a log 
which contains the information necessary to compute 
the mean of its Medicaid per diem operating cost of 
treating individuals identified in (8) a or b above. 
This log shall contain all Medicaid claims for such 
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individuals, including, but not limited to: (i) the 
patient's name and Medicaid identification number; 
(ii) dates of service; (iii) the remittance date paid; 
(iv) the number of covered days; and (v) total 
charges for the length of stay. Each hospital shall 
then calculate the per diem operating cost (which 
excludes capital and education) of treating such 
patients by multiplying the charge for each patient 
by the Medicaid operating cost-to-charge ratio 
determined from its annual cost report. 

(2) Each eligible hospital shall calculate the mean 
of its Medicaid per diem operating cost of treating 
individuals identified in (8) a or b above. Any 
hospital which qualifies for the extensive neonatal 
care provision (as governed by V (6) above) shall 
calculate a separate mean for the cost of providing 
extensive neonatal care to individuals identified in 
(8) a or b above. 

(3) Each eligible hospital shall calculate its 
threshold for payment of the adjustment, at a level 
equal to two and one-half standard deviations above 
the mean or means calculated in (8) c (2) above. 

( 4) DMAS shall pay as an outlier adjustment to 
each eligible hospital all per diem operating costs 
which exceed the applicable threshold or thresholds 
for that hospital. 

d. Pursuant to § l of Supplement 1 to Attachment 3.1 
A & B, there is no limit on length of time for 
medically necessary stays for individuals under six 
years of age. This section provides that consistent with 
the EPSDT program referred to in 42 CFR 441.57, 
payment of medical assistance services shall be made 
on behalf of individuals under 21 years of age, who 
are Medicaid eligible, for medically necessary stays in 
acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health 
conditions identified through a physical examination. 
Medical documentation justifying admission and the 
continued length of stay must be attached to or 
written on the invoice for review by medical staff to 
determine medical necessity. Medically unjustified 
days in such admissions will be denied. 

VI. In accordance with Title 42 §§ 447.250 through 447.272 
of the Code of Federal Regulations which implements § 
1902(a)(l3)(A) of the Social Security Act, the Department 
of Medical Assistance Services ("DMAS") establishes 
payment rates for services that are reasonable and 
adequate to meet the costs that shall be incurred by 
efficiently and economically operated facilities to provide 
services in conformity with state and federal laws, 
regulations, and quality and safety standards. To establish 
these rates Virginia uses the Medicare principles of cost 
reimbursement in determining the allowable costs for 
Virginia's prospective payment system. Allowable costs will 
be determined from the filing of a uniform cost report by 

participating providers. The cost reports are due not later 
than 90 days after the provider's fiscal year end. If a 
complete cost report is not received within 90 days after 
the end of the provider's fiscal year, the Program shall 
take action in accordance with its policies to assure that 
an overpayment is not being made. The cost report will be 
judged complete when DMAS has all of the following: 

1. Completed cost reporting form(s) provided by 
DMAS, with sigued certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. The provider's financial statements including, but 
not limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), a statement of changes in financial 
position, and footnotes to the financial statements; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Home office cost report, if applicable; and 

6. Such other analytical information or 
documents requested by DMAS when 
reporting forms are sent to the provider. 

supporting 
the cost 

Although utilizing the cost apportionment and cost 
finding methods of the Medicare Program, Virginia does 
not adopt the prospective payment system of the Medicare 
Program enacted October l, 1983. 

VII. Revaluation of assets. 

A. Effective October 1, 1984, the valuation of an asset of 
a hospital or long-term care facility which has undergone 
a change of ownership on or after July 18, 1984, shall be 
the lesser of the allowable acquisition cost to the owner of 
record as of July 18, 1984, or the acquisition cost to the 
new owner. 

B. In the case of an asset not in existence as of July 18, 
1984, the valuation of an asset of a hospital or long-term 
care facility shall be the lesser of the first owner of 
record, or the acquisition cost to the new owner. 

C. In establishing an appropriate allowance for 
depreciation, interest on capital indebtedness, and return 
on equity (if applicable prior to July 1, 1986) the base to 
be used for such computations shall be limited to A or B 
above. 

D. Costs (including legal fees, accounting and 
administrative costs, travel costs, and feasibility studies) 
attributable to the negotiation or settlement of the sale or 
purchase of any capital asset (by acquisition or merger) 
shall be reimbursable only to the extent that they have 
not been previously reimbursed by Medicaid. 
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E. The recapture of depreciation up to the full value of 
the asset is required. 

F. Rental charges in sale and leaseback agreements 
shall be restricted to the depreciation, mortgage interest 
and (if applicable prior to July l, 1986) return on equity 
based on cost of ownership as determined in accordance 
with A and B above. 

VIII. Refund of overpayments. 

A. Lump sum payment. 

When the provider files a cost report indicaling that an 
overpayment has occurred, full refund shall be remitted 
with the cost report. In cases where DMAS discovers an 
overpayment during desk review, field audit, or final 
settlement, DMAS shall promptly send the first demand 
letter requesting a lump sum refund. Recovery shall be 
undertaken even though the provider disputes in whole or 
in part DMAS's determination of the overpayment. 

B. Offset. 

If the provider has been overpaid for a particular fiscal 
year and has been underpaid for another fiscal year, the 
underpayment shall be offset against the overpayment. So 
long as the provider has an overpayment balance, any 
underpayments discovered by subsequent review or audit 
shall also be used to reduce the remaining amount of the 
overpayment. 

c. Payment schedule. 

If the provider cannot refund the total amount of the 
overpayment (i) at the time it files a cost report 
indicating that an overpayment has occurred, the provider 
shall request an extended repayment schedule at the time 
of filing, or (ii) within 30 days after receiving the DMAS 
demand letter, the provider shall promptly request an 
extended repayment schedule. 

DMAS may establish a repayment schedule of up to 12 
months to recover all or part of an overpayment or, if a 
provider demonstrates that repayment within a 12-month 
period would create severe financial hardship, the Director 
of the Department of Medical Assistance Services ("the 
director") may approve a repayment schedule of up to 36 
months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an audit later 
uncovers an additional overpayment, the full amount shall 
be repaid within 30 days unless the provider submits 
further documentation supporting a modification to the 
existing extended repayment schedule to include the 
additional amount. 

If, during the time an extended repayment schedule is 
in effec~ the provider withdraws from the Program or 
fails to file a cost report in a timely manner, the 
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outstanding balance shall become immediately due and 
payable. 

When a repayment schedule is used to recover only part 
of an overpayment, the remaining amount shall be 
recovered by the reduction of interim payments to the 
provider or by lump sum payments. 

D. Extension request documentation. 

In the request for an extended repayment schedule, the 
provider shall document the need for an extended (beyond 
30 days) repayment and submit a written proposal 
scheduling the dates and amounts of repayments. If DMAS 
approves the schedule, DMAS shall send the provider 
written notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

E. Interest charge on extended repayment. 

Once an initial determination of overpayment has been 
made, DMAS shall undertake full recovery of such 
overpayment whether or not the provider disputes, in 
whole or in part, the initial determination of overpayment. 
If an appeal follows, interest shall be waived during the 
period of administrative appeal of an initial determination 
of overpayment. 

Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of the 
Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be final 
on (i) the due date of any cost report filed by the 
provider indicating that an overpayment has occurred, or 
(ii) the issue date of any notice of overpayment, issued by 
DMAS, if the provider does not file an appeal, or (iii) the 
issue date of any administrative decision issued by DMAS 
after an informal factfinding conference, if the provider 
does not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, regardless 
of whether a judicial appeal follows. In any event, interest 
shall be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the provider 
shall be reimbursed that portion of the payment to which 
it is entitled, plus any applicable interest which the 
provider paid to DMAS. 
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IX. Effective October 1, 1986, hospitals that have obtained 
Medicare certification as inpatient rehabilitation hospitals 
or rehabilitation units in acute care hospitals, which are 
exempted from the Medicare Prospective Payment System 
(DRG), shall be reimbursed in accordance with the 
current Medicaid Prospective Payment System as 
described in the preceding sections I, II, Ill, IV, V, VI, 
VII, VII! and excluding V(6). Additionally, rehabilitation 
hospitals and rehabilitation units of acute care hospitals 
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which are exempt from the Medicare Prospective Payment 
System will be required to maintain separate cost 
accounting records, and to file separate cost reports 
annually utilizing the applicable Medicare cost reporting 
forms (HCF A 2552 series) and the Medicaid forms 
(MAP-783 series). 

A new facility shall have an interim rate determined 
using a pro forma cost report or detailed budget prepared 
by the provider and accepted by the DMAS, which 
represents its anticipated allowable cost for the first cost 
reporting period of participation. For the first cost 
reporting period, the provider will be held to the lesser of 
its actual operating cost or its peer group ceiling. 
Subsequent rates will be determined in accordance with 
the current Medicaid Prospective Payment System as 
noted in the preceding paragraph of IX. 

X. Item 398 D of the 1987 Appropriation Act (as 
amended), effective April 8, 1987, eliminated 
reimbursement of return on equity capital to proprietary 
providers. 

XI. Pursuant to Item 389 E4 of the 1988 Appropriation Act 
(as amended), effective July I, 1988, a separate group 
ceiling for allowable operating costs shall be established 
for state-owned university teaching hospitals. 

XII. Nonenrolled providers. 

A. Hospitals that are not enrolled as providers with the 
Department of Medical Assistance Services (DMAS) which 
submit claims shall be paid based on the DMAS average 
reimbursable inpatient cost-to-charge ratio, updated 
annually, for enrolled hospitals less five percent. The five 
percent is for the cost of the additional manual processing 
of the claims. Hospitals that are not enrolled shall submit 
claims using the required DMAS invoice formats. Such 
claims must be submitted within 12 months from date of 
services. A hospital is determined to regularly treat 
Virginia Medicaid recipients and shall be required by 
DMAS to enroll if it provides more than 500 days of care 
to Virginia Medicaid recipients during the hospitals' 
financial fiscal year. A hospital which is required by 
DMAS to enroll shall be reimbursed in accordance with 
the current Medicaid Prospective Payment System as 
described in the preceding Sections I, II, III, IV, V, VI, 
VII, VIII, IX, and X. The hospital shall be placed in one 
of the DMAS peer groupings which most nearly reflects its 
licensed bed size and location (Section V.(l) above). These 
hospitals shall be required to maintain separate cost 
accounting records, and to file separate cost reports 
annually, utilizing the applicable Medicare cost reporting 
forms, (HCFA 2552 Series) and the Medicaid forms 
(MAP-783 Series). 

B. A newly enrolled facility shall have an interim rate 
determined using the provider's most recent filed Medicare 
cost report or a pro forma cost report or detailed budget 
prepared by the provider and accepted by DMAS, which 
represents its anticipated allowable cost for the first cost 

reporting period of participation. For the first cost 
reporting period, the provider shall be limited to the 
lesser of its actual operating costs or its peer group 
ceiling. Subsequent rates shall be determined in 
accordance with the current Medicaid Prospective 
Payment System as noted in the preceding paragraph of 
XII .A. 

c. Once a hospital has obtained the enrolled status, 500 
days of care, the hospital must agree to become enrolled 
as required by DMAS to receive reimbursement. This 
status shall continue during the entire term of the 
provider's current Medicare certification and subsequent 
recertification or until mutually terminated with 30 days 
written notice by either party. The provider must maintain 
this enrolled status to receive reimbursement. If an 
enrolled provider elects to terminate the enrolled 
agreement, the nonenrolled reimbursement status will not 
be available to the hospital for future reimbursement, 
except for emergency care. 

D. Prior approval must be received from the DMAS 
Health Services Review Division when a referral has been 
made for treatment to be received from a nonenrolled 
aNte care facility (in-state or out-of-state), except in the 
case of an emergency or because medical resources or 
supplementary resources are more readily available in 
another state. 

E. Nothing in this regulation is intended to preclude 
DMAS from reimbursing for special services, such as 
rehabilitation, ventilator, and transplantation, on an 
exception basis and reimbursing for these services on an 
individually, negotiated rate basis. 

XIII. Payment Adjustment Fund. 

A. A Payment Adjustment Fund shall be created in each 
of the Commonwealth's fiscal years during the period July 
I, 1992, to June 30, 1996. The Payment Adjustment Fund 
shall consist of the Commonwealth's cumulative addition of 
$5 million in general funds and its corresponding federal 
financial participation for reimbursement to nonstate-owned 
hospitals in each of the Commonwealth's fiscal years 
during this period. Each July I, or as soon thereafter as is 
reasonably possible, the Commonwealth shall, through a 
single payment to each nonstate-owned hospital, equitably 
and fully disburse the Payment Adjustment Fund for that 
year. 

B. In the absence of any amendment to the State Plan, 
Attachment 4.19A, for the Commonwealth's fiscal year 
after 1996, the Payment Adjustment Fund shall be 
continued at the level established in 1996 and shall be 
disbursed in accordance with the methodology described 
below. 

C. The Payment Adjustment Funds shall be disbursed in 
accordance with the following methodology: 

I. Identify each nonstate-owned hospital provider 
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(acute, neonatal and rehabilitation) receiving payment 
based upon its peer group operating ceiling in May of 
each year. 

2. For each such hospital identified in subdivision 1, 
identify its Medicaid paid days for the 12 months 
ending each May 31. 

3. Multiply each such hospital's days under subdivision 
2 by such hospital's May individual peer group ceiling 
(i.e, disregarding such hospital's actual fiscal year end 
ceiling) as adjusted by its then current 
disproportionate share factor. 

4. Sum all hospital amounts determined in subdivision 
3. 

5. For each such hospital, divide its amount 
determined in subdivision 3 by the total of such 
amounts determined in subdivision 4. This then 
becomes the hospital adjustment factor ("HAF") for 
each such hospital. 

6. Multiply each such hospital's HAF times the amount 
of the Payment Adjustment Fund ("PAF") to 
determine its potential PAF share. 

7. Determine the unreimbursed Medicaid allowable 
operating cost per day for each such hospital in 
subdivision 1 for the most recent fiscal year on file at 
DMAS as of May 31, inflate such costs by DRI-V+2 
from the midpoint of such cost report to May 31 and 
multiply such inflated costs per day by the days 
identified for that hospital in subdivision 2, creating 
the "unreimbursed amount." 

8. Compare each such hospital's potential PAF share 
to its unreimbursed amount. 

9. Allocate to all hospitals, where the potential PAF 
share exceeds the unreimbursed amount, such 
hospital's unreimbursed amount as its actual PAF 
share. 

10. If the PAF is not exhausted, for those hospitals 
with an unreimbursed amount balance, recalculate a 
new HAF for each such hospital by dividing the 
hospital's HAF by the total of the HAFs for all 
hospitals with an unreimbursed amount balance. 

11. Recompute each hospital's new potential share of 
the undisbursed PAF by multiplying such funds by 
each hospital's new HAF. 

12. Compare each hospital's new potential PAF share 
to its unreimbursed amount. If the unreimbursed 
amounts exceed the PAF shares at all hospitals, each 
hospital's new PAF share becomes its actual PAF 
share. If some hospitals' unreimbursed amounts are 
less than the new potential PAF shares, allocate to 
such hospitals their unreimbursed amount as their 
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actual PAF share. Then, for those hospitals with an 
unreimbursed amount balance, repeat steps 10, 11 and 
12 until each hospital's actual PAF share is 
determined and the PAF is exhausted. 

13. The annual payment to be made to each 
nonstate-owned hospital from the PAF shall be equal 
to their actual PAF share as determined and allocated 
above. Each hospital's actual PAF share payment shall 
be made on July 1, or as soon thereafter as is 
reasonably feasible. 
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EMERGENCY REGULATIONS 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

Title Qf Regulation: VR 130·01·2. Board for Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects Rules and Regulations. 

Statutorv Authority: §§ 54.1·201 5 and 54.1-404 of the Code 
of Virginia. 

Effective Dates: October 9, 1992 through October 8, 1993. 

Preamble: 

The Board for Architects, Professional Engineers, Land 
Surveyors and Landscape Architects is promulgating 
emergency regulaUons as provided for In Section 
9-6.14:4.1 of the Code of Virginia, which establish the 
registraUon requirements and standards of practice lor 
individuals, partnerships, corporations and professional 
corporaUons wishing to pracUce as professional limited 
liability companies. All of the amendments have been 
made to conform with the statutes which govern the 
pracUce of architecture, professional engineering, land 
surveying and landscape architecture by limited 
liability companies and professional limited liability 
companies in Virginia. 

/sf Bonnie S. Salzman, Secretary 
Board for Architects, Professional Engineers, 
Land Surveyors and Landscape Architects 
Date: September 22, 1992 

Is/ Cathleen A. Magennis 
Secretary of Economic Development 
Date: September 25, 1992 
/sf L. Douglas Wilder 
Governor 
Date: October 6, 1992 

Is/ Joan W. Smith 
Registrar of Regulations 
Date: October 9, 1992 

VR 130-01-2. Board for Architects, Professional Engineers, 
Land Surveyors and Landscape Architects Rules and 
Regulations. 

PART I. 
GENERAL DEFINITIONS. 

§ 1.1. As used in these regulations, unless the context 
requires a different meaning: 

"Direct control and personal supervision" shall be that 
degree of supervision by a person overseeing the work of 
another whereby the supervisor has both control over and 
detailed professional knowledge of the work prepared 
under his supervision. 

"Full Ume" means 60% or more of a licensee's gainfully 
employed time. 

"Good moral character" shall include, but shall not be 
limited to, compliance with the standards of practice and 
conduct as set forth in these regulations. 

11Place of business" means any location which offers to 
practice or practices through licensed or certified 
professionals the services of architecture, professional 
engineering, land surveying and landscape architecture. A 
temporary field office set up for temporary 
construction-related or land surveying services is not a 
place of business. 

"Professional" means licensed architect, 
professional engineer, licensed land surveyor, 
landscape architect or cerlified interior designer. 

licensed 
certified 

"Regulant" means licensee, certificate holder or 
registrant. 

"Responsible charge" means the direct control and 
personal supervision of the practice of architecture, 
professional engineering, land surveying and certified 
landscape architecture. 

PART II. 
GENERAL ENTRY REQUIREMENTS. 

§ 2.1. Application requirements. 

A. Fully documented applications with the noted 
exception shall be submitted by applicants seeking 
consideration for licensure, certification or registration 
with the appropriate fee(s) (check or money order only 
made payable to the Treasurer of Virginia) to be received 
in the board's office no later than 120 days prior to the 
scheduled examination. Applicants for the Fundamentals of 
Engineering examination enrolled in an ABET accredited 
curriculum who are within 12 months of completion of 
degree requirements may submit applications to be 
received in the board's office no later than 60 days prior 
to the scheduled examination. The date the completely 
documented application and fee are received in the 
board's office shall determine if an application has been 
received by the deadline set by the board. All applications 
should be completed according to the instructions 
contained herein. Applications are not considered complete 
until all required documents, including but not limited to 
references, employment verifications and verification of 
registration are received by the board. All applications, 
accompanying materials and references are the property 
of the board. 

B. Applicants shall meet applicable entry requirements 
at the time application is made. 

C. Applicants who have been found ineligible for any 
reason, may request further consideration by submitting in 
writing evidence of additional qualifications, training or 
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experience. No additional fee will be required provided 
the requirements for licensure, certification or registration 
are met within a period of three years from the date the 
original application is received by the board. After such 
period, a new application shall be required. 

D. The board may make further inquiries and 
investigations with respect to the qualifications of the 
applicant and all references, etc., to confirm or amplify 
information supplied. The board may also require a 
personal interview with the applicant. 

E. Failure of an applicant to comply with a written 
request from the board for additional evidence or 
information within 60 days of receiving such notice, except 
in such instances where the board has determined 
ineligibility for a clearly specified period of time, may be 
sufficient and just cause for disapproving the application. 

F. Applicants shall be held to the same standards of 
practice and conduct as set forth in these regulations. 

G. National council information. 

I. Architect applicants may 
concerning NCARB certification 
Development Program from: 

obtain 
and 

information 
the Intern 

National Council of Architectural Registration Boards 
(NCARB) 

1735 New York Avenue, N.W., Suite 700 
Washington, DC 20006 

(202) 783-6500 

2. Engineer and land surveyor applicants may obtain 
information concerning NCEES certificates from: 

National Council of Examiners for Engineering and 
Surveying 

(NCEES) 
P.O. Box 1686 

Clemson, South Carolina 29633-1686 
(803) 654-6824 

3. Landscape architect applicants may obtain 
information concerning CLARB registration from: 

Council of Landscape Architectural Registration Boards 
(CLARB) 

Suite JIO, 12700 Fair Lakes Circle 
Fairfax, Virginia 22033 

(703) 818-1300 

4. Interior design applicants may obtain information 
concerning NC!DQ examination and certification from: 

National Council for Interior Design Qualification 
(NC!DQ) 

Vol. 9, Issue 3 

liS East 25th Street 
New York, New York 10010 

(212) 473-J188 

Emergency Regulations 

§ 2.2. Determining qualifications of applicants. 

In determining the qualifications of an applicant for a 
license as an architect, a majority vote of only the 
architect members of the board shall be required. In 
determining the qualifications of an applicant for a license 
as a professional engineer, a majority vote of only the 
professional engineer members of the board shall be 
required. In determining the qualifications of an applicant 
for a license as a land surveyor, a majority vote of only 
the land surveyor members of the board shall be required. 
In determining the qualifications of an applicant for 
certification as a landscape architect, a majority vote of 
only the ceriified landscape architect members shall be 
required, and in determining the qualifications of an 
applicant for certification as an interior designer, a 
majority vote of only the certified interior designer 
members shall be required. 

§ 2.3. Good standing of comity applicants. 

An applicant licensed, certified or registered to practice 
architecture, professional engineering, land surveying, 
landscape architecture or interior design in another 
jurisdiction shall be in good standing in every jurisdiction 
where licensed, certified or registered, and shall not have 
had a license, certificate or registration suspended, 
revoked or surrendered in connection with a disciplinary 
action or who has been the subject of discipline in another 
jurisdiction prior to applying for licensure, certification or 
registration in Virginia. 

§ 2.4. Transfer of scores to other boards. 

The board, in its discretion and upon proper application, 
may forward the grades achieved by an applicant in the 
various examinations given under the board's jurisdiction 
to any other duly constituted registration board for use in 
evaluating such applicant's eligibility for registration within 
such board's jurisdiction or evaluation of such applicant's 
national certification. The applicant shall state his reason 
for requesting transfer and such transfer shall terminate 
the applicant's application pending before the board. 
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§ 2.5. Replacement of wall certificate. 

Any licensee or ceriificate holder may obtain a 
replacement for a lost, destroyed, or damaged wall 
certificate only upon submission of a $20 fee accompanied 
by a written request indicating that the certificate was 
lost, destroyed, or damaged. 

§ 2.6. Modifications to examination administration. 

Requests for modifications to the examination 
administration to accommodate physical handicaps must be 
made in writing and received in the board office no less 
than 120 days prior to the first day of the examination. 
Such a request must be accompanied by a physician's 
report and/or a report by a diagnostic specialist, along 
with supporting data, confirming to the board's satisfaction 
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the nature and extent of the handicap. After receipt of the 
request from the applicant, the board may require that the 
applicant supply further information and/or that the 
applicant appear personally before the board. It shall be 
the responsibility of the applicant to timely supply all 
further information as the board may require. The board 
shall determine what, if any, modifications will be made. 

PART III. 
QUALIFICATIONS FOR LICENSING OF ARCHITECTS. 

§ 3.1. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 45 

Renewal 75 

ARE Exam (all divisions) 435 

Division A 82 

Division B written 67 

Division B graphic 102 

Division c 140 

Division D/F 77 

Division E 62 

Division G 83 

Division H 84 

Division I 81 

Out of State proctor 50 

§ 3.2. Character. 

Applicants must be of good moral character. 

§ 3.3. Education. 

A. All applicants shall obtain five years of professional 
education or equivalent education credits. Education 
credits shall be calculated in accordance with Table I. 

B. On or after January 1, 1993, all applicants must hold 
a professional degree in architecture where the degree 
program has been accredited by the National Architectural 
Accrediting Board (NAAB) not later than two years after 
termination of enrollment. 

§ 3.4. Experience. 

A. All applicants shall have three years of training in 
the essential areas of architectural practice as defined 

below. Evidence shall be in the form of official records of 
a structured internship development program approved by 
the board, or incorporated in the candidate's application 
and verified by employers. Experience shall include: 

1. A minimum of 18 months in the area of design and 
construction documents directly related to the practice 
of architecture; and 

2. A minimum of five months in the area of 
construction administration directly related to the 
practice of architecture; and 

3. A minimum of three months in the area of office 
management directly related to the practice of 
architecture. 

Training credits shall be calculated in accordance with 
Table I. 

B. The Intern-architect Development Program (IDP) 
shall be required of all applicants on or after January 1, 
1993. An applicant shall be enrolled in IDP for a period 
of one year or more prior to submitting an application for 
examination in Virginia. IDP training requirements shall 
be in accordance with Part II of Table I. 

§ 3.5. References. 

Eligibility for licensure is determined in part by the 
applicant's demonstrated competence and integrity to 
engage in the practice of architecture. Applicants shall 
submit three references with the application, all of whom 
are licensed architects in a jurisdiction or territory of the 
United States. These professionals shall have personal 
knowledge of the applicant's architectural experience and 
have known the applicant for at least one year. 
References shall be current for one year. 

§ 3.6. Examination. 

A. All applicants for original licensing in Virginia are 
required to pass an Architect Registration Examination 
(ARE) after meeting the education and training 
requirements as provided in these regulations. 

B. The Virginia board is a member of the National 
Council of Architectural Registration Boards (NCARB) and 
as such is authorized to administer the NCARB 
examinations. 

C. Grading of the examination shall be in accordance 
with the national grading procedure administered by 
NCARB. The board shall adopt the scoring procedures 
recommended by NCARB. 

D. The Architect Registration Examination (ARE) will 
be offered at least once a year at a time designated by 
the board. 

E. The board may approve transfer credits for parts of 
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the examination taken prior to the 1983 ARE. Transfer of 
credits will be in accordance with national standards. 

F. Unless otherwise stated, applicants approved to sit for 
an examination shall register and submit the required 
examination fee to be received in the board office at a 
time designated by the board. Applicants not properly 
registered shall not be allowed into the examination site. 

G. Examinees will be given specific instructions as to 
the conduct of each division of the exam at the exam site. 
Examinees are required to follow these instructions to 
assure fair and equal treatment to all examinees during 
the course of the examination. Evidence of misconduct 
may result in voided examination scores or other 
appropriate disciplinary action. 

H. Scores. 

Examinees will be advised only of passing or failing the 
examination. Only the board and its staff shall have access 
to examination papers, scores and answer sheets. 

I. Should an applicant not pass an examination within 
three years after being approved, the applicant must 
reapply and meet all current entry requirements. 

§ 3. 7. Ucense by comity. 

A. Any person licensed in another state, jurisdiction or 
territory of the United States or province of Canada may 
be granted a license without written examination, provided 
that: 

I. The applicant meets all !he requirements for 
licensing in Virginia or possesses an NCARB 
certificate; and 

2. The applicant holds a currently active valid license 
in good standing in another state, jurisdiction or 
territory of the United States or province of Canada. 

3. Applicants who were registered in their jurisdiction 
of original licensure without IDP must submit a 
verified record of experience in accordance with § 
3.4. 

B. Applicants licensed in foreign countries may be 
granted a license in Virginia based on an NCARB 
certificate. 
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PART IV. 
QUALIFICATIONS FOR LICENSING OF 

PROFESSIONAL ENGINEERS. 

§ 4.1. Definitions. 

The following definitions shall apply in the regulations 
relating to the licensing of professional engineers. 

"ABET" means the Accreditation Board for Engineering 
and Technology. 

"Approved engineering curriculum" means an 
engineering curriculum of four years or more approved by 
the board. ABET approved engineering curricula are 
approved by the board. 

"Approved engineering technology curriculum" means an 
ABET approved engineering technology curriculum. 

"Approved professional experience" means a specific 
record of acceptable professional experience which the 
board, in its discretion, judges to be pertinent in acquiring 
engineering skills, on engineering projects of a grade and 
character indicating that the applicant may be competent 
to practice engineering. 

"Engineering examination" means an eight-hour written 
examination in the Fundamentals of Engineering and an 
eight-hour written examination in the Principles and 
Practice of Engineering where required. 

"Engineer-in-training (EIT) designation" means the 
designation of an applicant who completes any one of 
several combinations of education, or education and 
experience, and passes the Fundamentals of Engineering 
examination. 

§ 4.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

FE Application $ 25 

PE Application 65 

Renewal 65 

FE Examination 45 

PE Examination 100 110 (7-1-92) 

PE Exam rescore 50 

FE/PE Out of State Proctor 50 

Oral Examination 100 (This fee will 
be deleted as of 
July 1, 1993) 

§ 4.3. Character. 

Applicants must be of good moral character. 

§ 4.4. Requirements for Fundamentals of Engineering (FE) 
exam. 

Applicants who are enrolled in an ABET accredited 
curriculum and are within 12 months of completion of 
degree requirements are eligible for the FE exam. 
Applications must be accompanied by a certificate of good 
standing from the dean of the engineering school. 

All other applicants must meet the eligibility 
requirements in § 4.5 below. 

§ 4.5. Requirements for engineer-in-training (EIT) 
designation. 

The minimum education, experience and examination 
requirements for the engineer-in-training (EIT) designation 
are as follows: 

I. An applicant who has graduated from an approved 
engineering or approved engineering technology 
curriculum of four years or more and has passed an 
eight-hour written examination in the Fundamentals of 
Engineering; or 

2. An applicant who has graduated from a 
nonapproved engineering curriculum or a related 
science curriculum of four years or more, with a 
specific record of two or more years of approved 
professional experience and has passed the 
Fundamentals of Engineering examination; or 

3. An applicant who has graduated from a 
nonapproved engineering technology curriculum or 
who has not graduated from an engineering or related 
science curriculum of four years or more but who, in 
the judgment of the board, has obtained the equivalent 
of such graduation as described, by self-study or 
otherwise, and has acquired six additional years of 
approved professional experience and has passed the 
Fundamentals of Engineering examination. Experience 
used to determine educational equivalency shall not be 
used in satisfying professional experience. 

The engineer-in-training (EIT) designation shall remain 
valid indefinitely. 

§ 4.6. Requirements for professional engineering license. 

The minimum education, experience and examination 
requirements for licensing as a professional engineer are 
as follows: 

I. An applicant who has graduated from an approved 
engineering curriculum, has passed the Fundamentals 
of Engineering examination or an equivalent exam, 
has a specific record of at least four years of 
progressive approved professional experience, and has 
passed the Principles and Practice of Engineering 
examination, provided, however, any applicant who 
has been awarded both an ABET accredited 
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undergraduate engineering degree and a doctorate 
degree in engineering from an engineering curriculum 
which is ABET accredited at the undergraduate level 
may have the Fundamentals of Engineering 
examination waived; or 

2. An applicant who has graduated from a 
nonapproved engineering curriculum, a related science 
curriculum of four years or more, or an approved 
engineering technology curriculum, who has passed the 
Fundamentals of Engineering examination or an 
equivalent exam, has acquired a specific record of at 
least six years of progressive approved professional 
experience, and has passed the Principles and 
Practice of Engineering examination; or 

3. An applicant who has not graduated from an 
approved engineering curriculum of four years or 
more but who has obtained the equivalent of such 
graduation by self-study or otherwise, has passed the 
Fundamentals of Engineering exam or an equivalent 
examination, has acquired 10 years of approved 
professional experience, and has passed the Principles 
and Practice of Engineering examination. Experience 
used to determine educational equivalency shall not be 
used in satisfying professional experience; or 

4. An applicant who has graduated from an 
engineering, engineering technology or related science 
curriculum of four years or more, who has acquired a 
specific record of 20 years or more of approved 
progressive professional experience on engineering 
projects of a grade and character which the board 
judges to be pertinent to acquiring professional skills, 
such that the applicant may be competent to practice 
engineering, and has passed the examination in the 
Principles and Practice of Engineering; or 

5. An applicant who has graduated from an 
engineering, engineering technology, or related science 
curriculum of four years or more, and who has 
acquired a specific record of 30 years or more of 
approved progressive professional experience on 
engineering projects of grade and character which the 
board judges to be pertinent to acquiring professional 
skills, demonstrating that the applicant is eminently 
qualified to practice engineering, shall pass an oral 
examination which indicates to the board that the 
applicant is eminently qualified to practice 
engineering. If the board has any doubt concerning an 
applicant's eminent qualifications, the applicant shall 
be reclassified as an examination candidate. 

Applications from individuals qualifying under this 
section will be accepted by the board until July 1, 1993. 
All applicants for oral examination must qualify on or 
before July 1, 1993. 

§ 4. 7. References. 

A. References for Fundamentals of Engineering 
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examination. 

Applicants for the Fundamentals of Engineering 
examination only shall provide one reference from a 
professional engineer, or from the dean of the engineering 
school or a departmental professor in the school attended 
by the applicant, or an immediate work supervisor. Any 
reference provided shall be from a person who has known 
the applicant for at least one year. References may not 
also verify professional experience. 

B. References for Principles and Practice of Engineering 
examination. 

To be eligible for admission to the Principles and 
Practice of Engineering examination, an applicant must 
indicate competence and integrity to engage in the 
engineering profession by submitting three references with 
the application, all of whom shall be licensed professional 
engineers in a state or territory of the United States. The 
professional engineers providing the references shall have 
personal knowledge of the applicant's engineering 
experience and shall have known the applicant for at least 
one year. References shall be no more than one year old 
at the time the applicant is approved to take the requisite 
examination. References may not also verify professional 
experience. 

§ 4.8. Education. 

Any applicant who has attended an institution not 
located in the United States shall have his degree 
evaluated by an educational evaluation service or by 
ABET if credit for such education is sought. The board 
reserves the right to reject any evaluation submitted by 
the applicant. 

§ 4.9. Training and experience. 

Professional engineering training and experience shall be 
progressive in complexity and based on a knowledge of 
engineering mathematics, physical and applied sciences, 
properties of materials, and fundamental principles of 
engineering design, provided: 

1. In general, experience in sales, drafting, estimating, 
field surveying, nonengineering military service, and 
inspection are considered nonqualifying; 

2. Engineering experience gained by graduate 
engineering study or by engineering teaching as an 
instructor or higher in an institution approved by the 
board may be deemed professional experience; 
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3. Engineering experience gained during a 
board-approved co-op program may be deemed 
professional experience to a maximum of one year of 
credit; 

4. The board, in its sole discretion, may permit partial 
credit, not to exceed 1/4 of that required, for 
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approved professional experience obtained prior to 
graduation from an engineering curriculum. 

§ 4.10. Language and comprehension. 

Every applicant applying for licensure as a professional 
engineer shall be able to speak and write English. Such an 
applicant from a non-English speaking country or a 
country wherein the primary language is other than 
English shall submit to the board a TOEFL (Test of 
English as a Foreign Language) score report with a 
minimum score of 560, and a TSE (Test of Spoken 
English) score report with a minimum score of 255. Score 
reports shall not be over two years old at the time of 
application. 

§ 4.11. Examinations. 

A. The Virginia board is a member of the National 
Council of Examiners for Engineering and Surveying 
(NCEES) and as such is authorized to administer the 
NCEES examinations. 

B. The Fundamentals of Engineering examination 
consists of an eight -hour test period on the fundamentals 
of engineering, and is given semiannually at times 
designated by the board. 

C. The Principles and Practice of Engineering 
examination consists of an eight-hour test period on 
applied engineering and is given semiannually at times 
designated by the board. 

D. Unless otherwise stated, applicants approved to sit for 
an examination shall register and submit the required 
examination fee to be received in the board office at a 
time designated by the board. Applicants not properly 
registered shall not be allowed into the examination site. 

E. A candidate eligible for admission to both parts of 
the examination must first successfully complete the 
fundamentals of engineering examination before being 
admitted to the principles and practice of engineering 
examination. 

F. Examinees will be given specific instructions as to 
the conduct of each examination at the exam site. 
Examinees are required to follow these instructions to 
assure fair and equal treatment to all examinees during 
the course of the examination. Evidence of misconduct 
may result in voided examination scores or other 
appropriate disciplinary action. 

G. The oral exam shall consist of a review of the 
engineering background and examples of the work of the 
professional engineering candidate in the presence of the 
Professional Engineer Section of the board. This 
examination may encompass any facts appearing in the 
application and supporting papers of the candidate and 
such direct evidence as the candidate may desire to 
present to the board to substantiate the breadth and depth 

of professional engineering experience, primarily in 
experience in engineering design and analysis. 

I. Substantiating evidence shall be in the form of 
drawings, sketches, reports, specifications, calculations, 
published articles, textbooks, or other suitable 
information demonstrating the engineering experience 
of the candidate. Based upon this information, the 
candidate will be subject to questions regarding 
principles of engineering followed in the execution of 
such work. 

2. The candidate shall demonstrate that the experience 
record is of a professional level and shall leave no 
doubt as to the ability to protect the public in the 
practice of engineering. Failure to demonstrate this 
ability shall result in reclassification. 

H. Grading. 

Grading of the examinations shall be in accordance with 
national grading procedures established by NCEES. 

Each part of the written examination will have a value 
of 100. A passing score shall be 70 and above. Candidates 
will be notified of passing or failing and their actual 
scores. 

I. Should an applicant not pass an examination within 
three years after being approved, the applicant must 
reapply and meet all current entry requirements. 

J. Examination reviews. 

The Fundamentals of Engineering examination may not 
be reviewed by the candidates. Examination scores are 
final and are not subject to change. 

Upon written request to the board within 30 days of 
receiving exam results, candidates for the Principles and 
Practice of Engineering examination will be permitted to 
review only their own failed examination. Score appeals 
may be accepted in accordance with board policy. 

§ 4.12. License by comity. 

A person holding a license to engage in the practice of 
engineering, issued to the applicant by another state, 
territory or possession of the United States, or the District 
of Columbia, based on requirements that do not conflict 
with and are at least as vigorous as these regulations and 
supporting statutes of this board, may be licensed without 
further examination. No person shall be so licensed, 
however, who has not passed a written examination in 
another jurisdiction which is substantially equivalent to 
that administered by the board. 

PART V. 
QUALIFICATIONS FOR LICENSING AND STANDARDS 

OF PROCEDURE FOR LAND SURVEYORS. 
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§ 5.1. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application for Fundamentals of 
Surveying $ 60 

Application for Principles 
of Surveying 

Renewal 

Fundamentals of Surveying 
Examination 

Principles of Surveying 
Examination 

Principles (AM) and/or Colonial 

95 

!55 

65 80 (7-1-92) 

65 85 (7-1-92) 

Domain Exam 65 

Virginia State Examination 30 

Application for Land Surveyor B 95 

Examination for Land Surveyor B 35 

Out of State Proctor 50 

§ 5.2. Character. 

Applicants must be of good moral character. 

§ 5.3. Requirements for land surveyor-in-training. 

The education or experience, or both, and examination 
requirements for land surveyor-in-training status are as 
follows: 

L An applicant who has graduated from a surveying 
or surveying technology curriculum of four years or 
more approved by the board as being of satisfactory 
standmg shall be admitted to an eight-hour written 
examination in the Fundamentals of Land Surveying. 
Upon passing such examination, the applicant shall be 
enrolled as a land surveyor-in-training, if he is 
otherwise qualified. 

2. An applicant who has graduated from a curriculum 
related to surveying of four years or more as 
approved by the board and with a specific record of 
two years of progressive, approved professional 
experience in land surveying shall be admitted to an 
eight-hour examination in the Fundamentals of Land 
Surveying. Upon passing such examination, the 
applicant shall be enrolled as a land 
surveyor-in-training, if he is otherwise qualified. 

3. An applicant who has graduated from an unrelated 
to surveying curriculum of four years or more as 
acceptable to the board with a specific record of lour 
years of approved professional experience in land 
surveying of which three of these years shall be 
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progressive, shall be admitted to an eight-hour 
examination in the Fundamentals of Land Surveying. 
Upon passing such examination, the applicant shall be 
enrolled as a land surveyor·in·training, if he is 
otherwise qualified. 

4. An applicant who has graduated from a surveying 
curriculum of two years or more approved by the 
board with a specific record of six years of approved 
professional experience in land surveying of which 
four of these years shall be progressive, shall be 
admitted to an eight-hour written examination in the 
Fundamentals of Land Surveying. Upon passing such 
examination, the applicant shall be enrolled as a land 
surveyor-in-training, if he is otherwise qualified. 

5. An applicant who has successfully completed a 
survey apprenticeship program approved by the board 
with at least 480 hours of surveying related classroom 
instruction with a specific record of eight years of 
ap~rove~ professional experience in land surveying of 
which SIX of these years shall be progressive, shall be 
admitted to an eight-hour written examination in the 
Fundamentals of Land Surveying. Upon passing such 
examination, the applicant shall be enrolled as a land 
surveyor-in-training, if he is otherwise qualified. 

6. An applicant who has graduated from high school 
with evidence of successful completion of courses in 
algebra, geometry and trigonometry with a specific 
record of ten years of approved professional 
experience in land surveying of which eight of these 
years shall be progressive, shall be admitted to an 
eight-hour written examination in the Fundamentals of 
Land Surveying. Applicants who have accumulated 
college credits may apply credit hours approved by 
the board to help meet the experience requirement 
One year of experience credit will be given for 40 
semester hours of approved college credit. Upon 
passing such examination, the applicant shall be 
enrolled as a land surveyor-in-training, if he is 
otherwise qualified. 

§ 5.4. Requirements for a licensed land surveyor. 

A land surveyor-in-training with a specific record of four 
yea~s of approved professional experience, of which a 
mimmum of three years of progressive experience has 
been on land surveying projects under the supervision of a 
licensed land surveyor, shall be admitted to an eight-hour 
written examination in the Principles and Practice of Land 
Surveying. Upon passing such examination the applicant 
shall be granted a license to practice land surveying, 
provided the applicant is otherwise qualified. 

§ 5.5. Requirements for a licensed land surveyor B. 

A An applicant shall hold a valid license as a land 
surveyor and present satisfactory evidence of two years of 
progres~ive professional experience in land surveyor B 
professiOnal land surveying, as defined in § 54.1-408 of the 
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Code of Virginia, under the superviSIOn and direction of a 
licensed land surveyor B or professional engineer. 

B. An applicant shall also present satisfactory evidence 
of having passed college level courses in hydraulics, 
acceptable to the board. 

c. An applicant shall pass an eight-hour written 
examination as developed by the board. Upon passing such 
examination the applicant shall be granted a license as a 
Land Surveyor B, if he is otherwise qualified. 

§ 5.6. Education. 

Any applicant who has attended an institution not 
located in the United States shall have his degree 
evaluated by an education evaluation service if credit for 
such education is sought. The board reserves the right to 
reject any evaluation submitted by the applicant. 

§ 5.7. Experience standards. 

A. "Approved professional experience" means diversified 
training in land surveying under the supervision and 
direction of a licensed land surveyor. This experience shall 
have been acquired in positions requiring the exercise of 
independent judgment, initiative and professional skill in 
the office and field. Experience may be gained either 
prior to or after education is obtained. 

B. An applicant shall submit written verification from a 
licensed land surveyor of work experience from each 
employment engagement utilized as professional experience 
on forms provided by the board. 

§ 5.8. Examinations. 

A. The examination for land surveying under § 54.1-400 
of the Code of Virginia shall consist of two parts, each 
part being of eight hours duration. Part I shall consist of 
an eight-hour examination in the Fundamentals of Land 
Surveying. Part II shall consist of a four-hour examination 
in the Principles and Practice of Land Surveying, a 
threeMhour Colonial Domain examination, and a one-hour 
Virginia State examination. These examinations shall be 
given semiannually at times designated by the board. 

B. The examination for land surveying under § 54.1-408 
of the Code of Virginia (Land Surveyor B) shall be of 
eight hours duration and shall be given annually at a time 
designated by the board. 

C. Unless otherwise stated, applicants approved to sit for 
an examination must register and submit the required 
examination fee to be received in the board office at a 
time designated by the board. Applicants not properly 
registered shall not be allowed into the examination site. 

D. Grading. 

Candidates shall be notified of passing or failing but 

shall not be notified of actual scores. Only the board and 
its staff shall have access to examination papers, scores 
and answer sheets. Examinations may not be reviewed. 

l. Part I of the written examination shall have a 
value of 100. The passing grade shall be 70 or above. 

2. Each portion of the Part II of the written 
examination shall have a value of 100. The passing 
grade shall be 70 or above. 

3. For the Land Surveyor B examination, each 
applicant must obtain a minimum passing grade of 75 
out of 100 for the entire eight-hour examination. 

E. Reexamination. 

Upon payment of a reexamination fee, an applicant may 
retake parts of the written examination which may have 
been failed. Should the applicant not pass an examination 
within three years after being approved, the applicant 
must reapply and meet all current entry requirements. 

§ 5.9. Licensure by comity. 

A person holding a license to engage in the practice of 
land surveying issued on comparable qualifications from a 
state, territory or possession of the United States and 
experience satisfactory to the board, will be given comity 
consideration. Full credit will be given to an applicant who 
has passed the NCEES examinations for surveyors in other 
jurisdictions as required in Virginia. However, the 
applicant may be required to take such examinations as 
the board deems necessary to determine his qualifications, 
but in any event, he shall be required to pass a written 
Virginia State examination of not less than one hour in 
duration. The examination shall include questions on law, 
procedures and practices pertaining to land surveying in 
Virginia. 

§ 5.10. Minimum standards and procedures for land 
boundary surveying practice. 

The following minimum standards and procedures are to 
be used in the Commonwealth of Virginia. The application 
of the professional's seal and signature as required by 
these regulations shall be evidence that the boundary 
survey or other land survey to be used for conveyance of 
title or mortgage purposes is correct to the best of the 
professional's knowledge and belief, and complies with the 
minimum standards and procedures. 

A. Research procedure. 

The professional shall search the land records for the 
proper description of the land to be surveyed and obtain 
the description of adjoining land as it pertains to the 
common boundaries. The professional shall have the 
additional responsibility to utilize any other available data 
pertinent to the survey being performed from any other 
source that is known. Evidence found, from all sources, 
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shall be carefully compared with that located and found in 
the field survey in order to establish the correct 
boundaries of the land being surveyed. It is not the intent 
of this regulation to require the professional to research 
the question of title or encumbrances on the land 
involved. 

B. Minimum field procedures. 

1. Angular measurement. Angle measurements made 
for traverse or boundary survey lines will be made by 
using a properly adjusted transit type instrument 
which allows a direct reading to a minimum accuracy 
of 30 seconds of arc or metric equivalent. The 
number of angles turned a given station or corner will 
be the number which, in the judgment of the 
professional, can be used to substantiate the average 
true angle considering the condition of the instrument 
being used and the existing field conditions. 

2. Linear measurement. Distance measurement for the 
lines of traverse or boundary surveys shall be made 
with metal tapes which have been checked and are 
properly calibrated as to incremental distances, or 
with properly calibrated electronic distance measuring 
equipment following instructions and procedures 
established by the manufacturer of such equipment. 
All linear measurements shall be reduced to the 
horizontal plane and other necessary corrections 
performed before using for computing purposes. 

3. Field traverse and boundary closure. The maximum 
permissible error of closure for a field traverse in 
connection with a boundary survey located in a rural 
area shall be one foot in 5,000 feet or metric 
equivalent of perimeter length. The attendant angular 
closure shall be that which will sustain the 1/5,000 
foot closure. The maximum permissible error of 
closure for a traverse in connection with a boundary 
survey located in an urban area shall be one foot in 
10,000 feet or metric equivalent of perimeter length. 
The attendant angular closure shall be that which will 
sustain the 1/10,000 foot closure. 

C. Office procedures. 

1. Computations. The computation of field work data 
shall be accomplished by using the mathematical 
routines that produce closures and mathematical 
results that can be compared with descriptions and 
data of record. Such computations shall be used to 
determine the final boundary of the land involved. 

2. Plats and maps. The following information shall be 
shown on all plats or maps, or both, used to depict 
the results of the boundary survey: 

a. The title of the boundary plat identifying the land 
surveyed and showing the district and county or city 
in which the land is located. 
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b. The owner's name and deed book referenced 
where the acquisition was recorded. 

c. Names of all adjacent owners or subdivision lot 
designations. 

d. Names of highways and roads with route number, 
railroads, streams adjoining or running through the 
land, and other prominent or well-known objects or 
areas which are informative as to the location of 
the boundary survey. 

e. Bearings of all property lines to nearest 10 
seconds, or metric equivalent. 

f. Distances of all property lines to the nearest one 
hundredth (.01) of a foot or metric equivalent. 

g. Area to the nearest hundredth (.01) of an acre or 
metric equivalent for rural located surveys. 

h. Area to the nearest square foot or decimal of an 
acre or metric equivalent for urban located surveys. 

i. North arrow and source of meridian used for the 
survey. 

j. On interior surveys, a reference distance to a 
property corner of an adjoining owner. 

k. Tax map designation of parcel number if 
available. 

l. Each monument found and each monument set by 
the professional. 

m. A statement that the boundary survey shown is 
based on a current field survey. 

n. Name and address of the land surveyor. 

D. Monumentation. 

l. Each boundary survey of a tract or parcel of land 
shall be monumented with objects made of permanent 
material at all corners and changes in direction on 
the boundary with the exceptions of meanders of 
streams, tidelands, swamps, and roads. Where it is not 
feasible to set actual corners, appropriate reference 
markers shall be set, preferably on line, and the 
location of each shown on the plat or map of the 
boundary. 

2. Original subdivision surveys shall be monumented in 
accordance with subdivision 1 above. Corner 
monuments are required to be set on subdivision lots 
or parcels of land to be used for conveyance of title 
or mortgage purposes, or, if found to be correctly in 
place, identified by witness stakes. The plat of such 
survey shall show corner monuments found and those 
set. 

Monday, November 2, 1992 
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PART VI. 
QUALIFICATIONS FOR CERTIFICATION OF 

LANDSCAPE ARCHITECTS. 

§ 6.1. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 75 

Renewal 105 

UNE Examination 375 (1993) 405 

Test I 40 44 

Test 2 45 49 

Test 3 90 95 

Test 4 85 90 

Test 5 105 110 

Test 6 95 100 

Test 7 60 62 

Out of State Proctor 50 

§ 6.2. Character. 

Applicants must be of good moral character. 

§ 6.3. Requirements for certification. 

The education or experience, or both, and examination 
requirements for certification as a landscape architect are 
as follows: 

1. An applicant who has graduated from an accredited 
landscape architecture curriculm approved by the 
board shall be admitted to a written examination. 
Upon passing such examination, the applicant shall be 
certified as a landscape architect, if he is otherwise 
qualified. 

2. An applicant who has obtained eight years of 
combined education and experience, evaluated in 
accordance with Table II, shall be admitted to a 
written examination approved by the board. Upon 
passing such examination, the applicant shall be 
certified as a landscape architect, if he is otherwise 
qualified. 

§ 6.4. Experience standard. 

Professional landscape architectural training and 
experience shall be progressive in complexity and based 
on a knowledge of natural, physical and mathematic 
sciences, and the principles and methodology of landscape 
architecture. 

§ 6.5. Examination. 

A. All applicants for original certification in Virginia are 
required to pass a Uniform National Examination (UNE) 
after meeting the education. and experience requirements 
as provided in these regulations. 

B. The Virginia board is a member of the Council of 
Landscape Architectural Registration Boards (CLARB) and 
as such is authorized to administer the CLARB 
examinations. 

C. The Uniform National Examination (UNE) will be 
offered at least once per year at a time designated by the 
board. 

D. Grading of the examination shall be in accordance 
with the national grading procedures established by 
CLARB. The board shall adopt the scoring procedures 
recommended by CLARB. 

E. Unless otherwise stated, applicants approved to sit for 
an examination shall register and submit the required 
examination fee to be received in the board office at a 
tin>e designated by the board. Applicants not properly 
registered shall not be allowed into the examination site. 

F. Examinees will be given specific instructions as to 
the conduct of each section of the exam at the exam site. 
Examinees are required to follow these instructions to 
assure fair and equal treatment to all examinees during 
the course of the examination. Evidence of misconduct 
may result in voided examination scores or other 
appropriate disciplinary action. 

G. Examinees will be advised only of passing or failing 
the examination. Only the board and its staff shall have 
access to examination papers, scores and answer sheets. 

H. Examination reviews. 

Upon written request to the board within 30 days of 
receiving examination results, examinees will be permitted 
to individually view only their own failed performance 
problems for informational purposes only. Examination 
appeals for grade changes are not permitted. 

I. Should an applicant not pass an examination within 
three years after being approved, the applicant must 
reapply and meet all current entry requirements. 

§ 6.6. Certification by comity. 

Any applicant who has passed an examination in another 
jurisdiction of the United States or province of canada 
comparable to the examination required by these 
regulations or who is CLARB certified and who is 
currently licensed or certified in another jurisdiction of 
the United States or province of Canada may have the 
required Virginia examinations waived, provided that he 
meets all other qualifications. 
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DEPARTMENT OF COMMERCE 
BOARD FOR ARCHITECTS, PROFESSIONAL ENGINEERS, 
LAND SURVEYORS AND LANDSCAPE ARCHITECTS 

TABLE II. 

TABLE OF EQU!VALE~TS FOR EDUCATION A~D EXPERIENCE 

FOR CERTIFIED LANDSCAPE ARCHITECTS. 

EDUCA T l ON CRED l TS EXPERIENCE CR~D ITS 

-------··------------------------------------------
DESCRIPTION 

A-1. Credits toward a degree in 

landscape architecture fr001 an 

accredited school of landscape architecture. 

A-2. Degree in landscape architecture 

or credits toward that degree from a 

non-accredited school of landscape architecture. 

A-3. Degree or credits toward that degree 

in an allied professional discipline, i.e. 

architecture, civil engineering, 

environmental science, approved by the 

boC~rd 

A-4. Any other bachelor degree, or 

credits toward that degree. 

A-5. Diversified experience in landscape 

architecture lXlder the direct super'lision 

of a certified landscape architect. 

A-6. Di'lersified experier;ce directly 

related to landscape architecture when 

under the direct supervision of an 

architect, civil engineer or "cred~ntialed" 

lamer. 

EXPLANA T 1 ON OF REQUIREMENTS 

FIRST 

2 YEARS 

100% 

100% 

75% 

50% 

MAXIMUM 

SUCCEEDING CREDIT 

YEARS ALLO\.IED 

100% years 

100% 4 ears 

100% 3 ears 

2 ears 

B-1 Education Credits. Education credits shall be subject to the following conditions: 

MAXIMLH 

CREDIT CREO I i 

ALLOWED ALLa,.,E!:l 

100% no limit 

50% 4 ears 

B-1.1. Applicants with a degree specified in A-1 through A-4 will be allo~o~ed the credit shoH'n in the 

MaXirtU!l Credit Allowed colunn, regardless of the length of the degree progalll . 

. 2. With a passing grade, 32 semester credit hours or 48 quarter credit hours is considered to be one 

year. Fractions greater than one-halt year wit( be counted one-half year and sma\\er fractions will 

not be counte-d. 

B-2 Experience Credits. bperience credits shall b€ subject to the following conditions: 

8-2.1. Every applicant must earn at least two years of experience credit under category A-5. 

Monday, November 2, 1992 
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PART VII. 
QUALIFICATIONS FOR CERTIFICATION OF 

INTERIOR DESIGNERS. 

§ 7.1. Definitions. 

The following definitions shall apply in the regulations 
relating to the certification of interior designers: 

"Diversified experience" includes the identification, 
research and creative solution of problems pertaining to 
the function and quality of the interior environment. 

"Monitored experience" shall mean diversified 
experience in interior design under the supervision of a 
person eligible for certification as an interior designer, a 
certified or licensed interior designer, an architect or a 
professional engineer. 

§ 7.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $150 

Renewal $150 

§ 7.3. Ch'aracter. 

Applicants must be of good moral character. 

§ 7 .4. Experience standard. 

Experience in interior design shall be diversified in 
accordance with these regulations. Monitored experience 
gained under the supervision of a professional engineer 
shall be discounted at 50% with a maximum credit of six 
months. Periods of self-employment shall be verified with 
a list of projects, dates, scope of work and letters of 
verification by at least three clients. 

§ 7.5. References. 

Applicants shall submit three references from persons 
who know of the applicant's work and have known the 
applicant for at least one year. Persons supplying 
references may be persons eligible to be certified interior 
designers, certified or licensed interior designers, 
architects or professional engineers. 

PART VIII. 
QUALIFICATIONS FOR REGISTRATION AS A 

PROFESSIONAL CORPORATION. 

§ 8.1. Definitions. 

"Employee" of a corporation, for purposes of stock 
ownership, 1s a person regularly employed by the 
corporation who devotes 60% or more of his gainfully 
employed time to that of the corporation. 

§ 8.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 90 

Designation for branch office 25 

Renewal 100 

Renewal of branch office 25 

Reinstatement of branch office 25 

§ 8.3. Application requirements. 

A. All applicants shall have been incorporated in the 
Commonwealth of Virginia, or, if a foreign professional 
corporation, shall have obtained a certificate of authority 
to do business in Virginia from the State Corporation 
Commission, in accordance with § 13.1-544.2 of the Code of 
Virginia. 

B. Each application shall include certified true copies of 
the articles of incorporation, bylaws and charter, and, if a 
foreign professional corporation, the certificate of authority 
issued by the State Corporation Commission. 

C. Articles of incorporation and bylaws. 

The following statements are required: 

!. The articles of incorporation or bylaws shall 
specifically state that cumulative voting is prohibited. 

2. ·The bylaws shall state that at least 2/3 of the 
capital stock must be held by persons duly licensed or 
certified to render the services of an architect, 
professional engineer, land surveyor or landscape 
architect. The remainder of the stock may be issued 
only to and held by individuals who are employees of 
the corporation. 

3. The bylaws shall state that nonlicensed or 
noncertified individuals will not have a voice or 
standing in any matter affecting the practice of the 
corporation requiring professional expertise or 
considered professional practice, or both. 

D. Board of directors. 

A corporation may elect to its board of directors not 
more than l/3 of its members who are employees of the 
corporation and are not authorized to render professional 
services. 

At least 2/3 of the board of directors shall be licensed 
or certified to render the services of architecture, 
professional engineering, land surveying or landscape 
architecture, or any combination thereof. 

Virginia Register of Regulations 

366 



Vol. 9, Issue 3 

Emergency Regulations 

DEPARTMENT OF COMMERCE 
BOARD FOR ARCHITECTS, PROFESSIONAL ENGINEERS, 
LAND SURVEYORS AND LANDSCAPE ARCHITECTS 

TABLE l!. 

TABLE OF EQUIVALENTS fOR EDUCATION AND EXPERIENCE 

FOR CERTIFIED LANDSCAPE ARCHITECTS. 

EDUCATION CREDITS EXPERIENCE CREDITS 

DESCR l PTION 

A-1. Credits toward a degree in 

landscape archit~cture from an 

accredited school of landscape architecture. 

A-2. Degree in landscape architecture 

or credits toward that degree trom a 

fiRST 

2 YEARS 

100% 

MAXIMUM 

SUCCEEDING CREDIT 

YEARS ALLOWED 

100% 4 years 

CREDIT 

All a./EO 

MAX!MLH 

CREO IT 

ALLI::O...':Cl 

non-accredited school of landsc~e ar:;cnhl""'"'l<c~coec. ___ _!1~00~'L' ---~1~0£0%,, --~''-"'"'C''; ________ _ 

A·3. Degree or credits toward that degree 

in an allied professional discipline, i.e. 
architecture, civil engineering, 

environmental science, approved by the 

board-----------------------------------------"'"'''-------"'0'0"%"----''""''''C;c_ ________________ _ 

A-4. Any other bachelor degree, or 

credits to~ard that degree. 

A-5. Diversified experience in landscape 

architecture U'lder the direct supervision 

of a certified landscape architect. 

A-6. Diversified experience directly 

related to landscape architecture ~hen 

under the direct supervision ol an 

architect, civil engineer or "credentialed" 

tanner. 

EXPLA~ATION OF REQUIREME~TS 

50% ?'.i% 2 ears 

B-1 EdlJCation Credits. Education credits shall be subject to the follokling conditions: 

100% no limit 

50% 4 ears 

B-1.1. Applicants with a degree specified in A-1 through A-4 will be allo01ed the credit sho>~n in the 

Ma;drrun Credit Allo>~ed col1JT11'1, regardless of the length of the degree progam • 

. 2. I.Jith a passing grade, 32 si.'!Tlester credit hours or 48 quarter credit hours is considered to be one 

year. Fr<Jctions greater than one·h<llf year >~ill be counted one-half year ard smaller fra~t1ons will 

not be counted. 

B-2 Experience Credits. Experience credits shall be subject to the follo>~ing corditions: 

B-2.1. Every applicant must earn at least two years of experiance credit urder category A-5. 
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PART VII. 
QUALIFICATIONS FOR CERTIFICATION OF 

INTERIOR DESIGNERS. 

§ 7.1. Definitions. 

The following definitions shall apply in the regulations 
relating to the certification of interior designers: 

"Diversified experience" includes the identification, 
research and creative solution of problems pertaining to 
the function and quality of the interior environment. 

"Monitored experience" shall mean diversified 
experience in interior design under the supervision of a 
person eligible for certification as an interior designer, a 
certified or licensed interior designer, an architect or a 
professional engineer. 

§ 7.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $150 

Renewal $150 

§ 7 .3. Ch\iracter. 

Applicants must be of good moral character. 

§ 7.4. Experience standard. 

Experience in interior design shall be diversified in 
accordance with these regulations. Monitored experience 
gained under the supervision of a professional engineer 
shall be discounted at 50% with a maximum credit of six 
months. Periods of self-employment shall be verified with 
a list of projects, dates, scope of work and letters of 
verification by at least three clients. 

§ 7.5. References. 

Applicants shall submit three references from persons 
who know of the applicant's work and have known the 
applicant for at least one year. Persons supplying 
references may be persons eligible to be certified interior 
designers, certified or licensed interior designers, 
architects or professional engineers. 

PART VIII. 
QUALIFICATIONS FOR REGISTRATION AS A 

PROFESSIONAL CORPORATION. 

§ 8.!. Definitions. 

"Employee" of a corporation, for purposes of stock 
ownership, is a person regularly employed by the 
corporation who devotes 60% or more of his gainfully 
employed time to that of the corporation. 

§ 8.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 90 

Designation for branch office 25 

Renewal 100 

Renewal of branch office 25 

Reinstatement of branch office 25 

§ 8.3. Application requirements. 

A. All applicants shall have been incorporated in the 
Commonwealth of Virginia, or, if a foreign professional 
corporation, shall have obtained a certificate of authority 
to do business in Virginia from the State Corporation 
Commission, in accordance with § 13.1-544.2 of the Code of 
Virginia. 

B. Each application shall include certified true copies of 
the articles of incorporation, bylaws and charter, and, if a 
foreign professional corporation, the certificate of authority 
issued by the State Corporation Commission. 

C. Articles of incorporation and bylaws. 

The following statements are required: 

I. The articles of incorporation or bylaws shall 
specifically state that cumulative voting is prohibited. 

2. The bylaws shall state that at least 2/3 of the 
capital stock must be held by persons duly licensed or 
certified to render the services of an architect, 
professional engineer, land surveyor or landscape 
architect. The remainder of the stock may be issued 
only to and held by individuals who are employees of 
the corporation. 

3. The bylaws shall state that nonlicensed or 
noncertified individuals will not have a voice or 
standing in any matter affecting the practice of the 
corporation reqmrmg professional expertise or 
considered professional practice, or both. 

D. Board of directors. 

A corporation may elect to its board of directors not 
more than l/3 of its members who are employees of the 
corporation and are not authorized to render professional 
services. 

At least 2/3 of the board of directors shall be licensed 
or certified to render the services of architecture, 
professional engineering, land surveying or landscape 
architecture, or any combination thereof. 
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At least one director currently licensed or certified in 
each profession offered or practiced shall devote 
substantially full time to the business of the corporation to 
provide effective supervision and control of the final 
professional product. 

E. Joint ownership of stock. 

Any type of joint ownership of the stock of the 
corporation is prohibited. Ownership of stock by 
nonlicensed or noncertified employees shall not entitle 
those employees to vote in any matter affecting the 
practice of the professions herein regulated. 

F. Branch offices. 

If professional services are offered or rendered in a 
branch office(s), a separate branch office designation form 
shall be completed for each branch office located in 
Virginia. Persons in responsible charge shall be designated 
in accordance with these regulations. 

§ 8.4. Certificates of authority. 

Certificates of authority shall be issued in two 
categories, general or limited. A general certificate of 
authority will entitle the corporation to practice the 
professions of architecture, professional engineering, land 
surveying and landscape architecture. A limited certificate 
of authority will permit a corporation to practice only the 
professions shown on its certificate of authority, 
architecture, engineering, land surveying, landscape 
architecture or in any combination thereof. 

§ 8.5. Foreign corporations. 

In addition to these regulations, the bylaws shall state 
that the corporation's activities shall be limited to 
rendering the services of architecture, professional 
engineering, land surveying and landscape architecture, or 
any combination thereof. 

The corporation shall provide the name and address of 
each stockholder of the corporation who will be providing 
the professional service(s) in Virginia and whether such 
stockholder is licensed or certified to perform the 
professional service(s) in Virginia. 

§ 8.6. Amendments and changes. 

A. Amendments to charter, articles of incorporation or 
bylaws. 

A corporation holding a certificate of authority to 
practice in one or in any combination of the professions 
covered in these regulations shall file with the board, 
within 30 days of its adoption, a certified true copy of any 
amendment to the articles of incorporation, bylaws or 
charter. 

B. Change in directors or shareholders. 
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In the event there is a change in corporate directors or 
shareholders, whether the change is temporary or 
permanent and whether it may be caused by death, 
resignation or otherwise, the certificate of authority shall 
be auton-"~;t----:11'~· modified to be limited to that 
professional practice permitted by those pertinent licenses 
or certificates held by the remaining directors and 
shareholders of the corporation. Unless otherwise provided, 
in the event that such change results in noncompliance 
with these regulations and applicable statutes, the 
certificate of authority shall be automatically suspended 
until such time as the corporation comes into compliance 
with these regulations. The corporation shall notify the 
board within 30 days of any such change. 

C. Change of name, address and place of business. 

Any change of name (including assumed names) 
address, place of business in Virginia, or person(s) in 
responsible charge of the profession(s) practiced or 
offered at each place of business shall be reported to the 
board within 30 days of such an occurrence. 

PART IX. 
QUALIFICATIONS FOR REGISTRATION AS A 

PROFESSIONAL LIMITED LIABILITY COMPANY. 

§ 9.1. Definitions. 

"Professional Limited Liability Company" for the 
purposes of these regulations means a limited liability 
company organized in accordance with Chapter 13 (§ 
13.1-1070 et seq.) of Title 13.1 of the Code of Virginia for 
the sole and specific purpose of rendering professional 
services of architecture, professional engineering, land 
surveying and landscape architecture. 

"Manager" is a person or persons designated by the 
members of a limited liability company to manage the 
limited liability company as provided in the articles of 
organization or an operating agreement, and who iS duly 
licensed or otherwise legally authorized to render the 
professional services of architecture, professional 
engineering, land surveying and landscape architecture in 
the Commonwealth of Virginia. 
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"Member" means an individual or professional business 
entity that owns an interest in a limited liability 
company, and who is duly licensed or otherwise legally 
authorized to render the professional services of 
architecture, professional engineering, land surveying and 
landscape architecture in the Commonwealth of Virginia. 

§ 9.2. Fee schedule. 

All fees are nonrefundable and shall not be prorated 

Application .......................................... $90 

Renewal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $100 

Monday, November 2, 1992 
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§ 9.3. Application requirements. 

A. All applicants shall have filed articles of organization 
in the Commonwealth of Virginia, or, if a foreign 
professional limited liability company, shall have obtained 
a certz]icate of registration to do business in Virginia from 
the State Corporation Commission, in accordance with § 
13.1-1054 of the Code of Virginia. 

B. Each application shall include certified tme copies of 
the articles of organization, operating agreement, and 
certificate of organization and, if a foreign professional 
limited liability company, a certificate of registration 
issued by the State Corporation Commission. 

C. Articles of organization and operating agreements. 

I. The articles of organization or operating agreement 
shall state the specific purpose of the professional 
limzted liability company. 

2. The articles of organization or operating agreement 
shall verify that membership is composed of two or 
more individuals or professional business entities, and 
at least 2/3 of which is duly licensed to render 
professional services within the Commonwealth of 
Virginia. The remaining membership interest may be 
held only by employees of the company whether or 
not they are licensed or otherwise legally authorized 
to render professional services. 

3. The articles of organization or operating agreement 
shall state that all members, managers, employees and 
agents who render professional services are duly 
licensed or otherwise legally authorized. 

D. Management. 

Unless the articles of organization or an operating 
agreement provides for management of a professional 
limited liab11ity company by a manager or managers, 
management of a limited liability company shall be vested 
in its members, all of which must be duly licensed or 
otherwise legally authorized to render the professional 
services within the Commonwealth for which the company 
was formed. 

The manager must be an individual or professional 
business entity duly licensed or otherwise legally 
authorized to render the same professional services within 
the Commonwealth for which the company was formed. 

§ 9.4. Certificates of authority. 

A certificate of authority shall only be issued in the 
category of limited. A limited certificate of authority will 
permit a professional limited liability company to practice 
only the professions shown on its certificate of authority, 
architecture, professional engineering, land surveying, 
landscape architecture, or in any combination thereof. 

§ 9.5. Foreign Professional Limited Liability Companies. 

In addition to the requirements of these regulations, 
articles of organization and operating agreement shall 
state that the professional limited liability company's 
activities shall be limited to rendering the professional 
services of architecture, professional engineering, land 
surveying and landscape architecture, or any combination 
thereof. 

The professional limited liabzlity company shall provide 
the name and address of each manager or member who 
will be providing the professional service(s) in Virginia and 
whether such manager or member is licensed or certified 
to perform the professional service(s) in Virginia. 

§ 9.6. Amendments and changes. 

A. Amendments to articles of organization, operating 
agreements or certificate of organization. 

A professional limited liability company holding a 
certificate of authonly to practice in one or in any 
combination of the professions covered in these 
regulations shall file with the board, within 30 days of its 
adoption, a certified true copy of any amendment to the 
articles of organization, operating agreement or certificate 
of organization. 

B. Change in managers or members. 

In the event there is a change of professional limited 
liability company managers or members, whether the 
change is temporary or permanent and whether it may be 
caused by death, resignation or otherwise, the certificate 
of authority shall be automatically modified to be limited 
to that professional practice permitted by those pertinent 
licenses or certzficates held by the remaining managers or 
members of the professional limited liability company. 
Unless otherwise provided, in the event that such change 
results in noncompliance with these regulations and 
applicable statutes, the certificate of authority shall be 
automatically suspended until such time as the 
professional limited liabz1ity company comes into 
compliance with these regulations. The professional limited 
liability company shall notify the board within 30 days of 
any such change. 

No member of the professional limited liability company 
may transfer or sell its membership interest in the 
company, except to the company, or unless at least 2/3 of 
the remaining membership interest is held by individuals 
or professional business entities duly licensed or 
otherwised authorized to render the professional services 
of the company. 

C. Change of name, address and place of business. 

Any change of name (including assumed names), 
address, place of business in Virginia, registered agent or 
person(s) in responsible charge of the profession(s) 

Virginia Register of Regulations 

368 



practiced or offered shall be reported to the board within 
30 days of such an occurrence. 

PART llf X. 
QUALIFICATIONS FOR REGISTRATION AS A 

BUSINESS ENTITY. 

~ 9,!-, § 10.1. Fee schedule. 

All fees are nonrefundable and shall not be prorated. 

Application $ 75 

Designation for branch office 25 

Renewal 55 

Renewal of branch office 25 

Reinstatement of branch office 25 

t 9± § 10.2. Application requirements. 

A. In accordance with § 54.1-411 of the Code of Virginia, 
applicants shall register with the board on a form 
approved by the board. 

B. If a partnership, a copy of the partnership agreement 
shall be included with the application. Not less than 2/3 of 
the general partners shall be licensed professionals. 

C. If a corporation, the application shall include certified 
true copies of the articles of incorporation, bylaws and 
charter, and if a foreign corporation, a certificate of 
authority issued by the State Corporation Commission. 

D. If professional services are offered or rendered in a 
branch office(s), a separate branch office designation form 
shall be completed for each branch office located in 
Virginia. Persons in responsible charge shall be designated 
in accordance with these regulations. 

f 9± § 10.3. Registration certification. 

The application shall contain an affidavit by an 
authorized official in the corporation, partnership, sole 
proprietorship, or other entity unit that the practice of 
architecture, professional engineering, land surveying or 
certified landscape architecture to be done by that entity 
shall be under the direct control and personal supervision 
of the licensed or certified full-time employees identified 
in the application as responsible for the practice. In 
addition, the licensed or certified employees responsible 
for the practice shall sign their names indicating that they 
are full-time employees and in responsible charge, and 
that they understand and shall comply with all statutes 
and regulations of the board. 

~ 9-,4, § 10.4. Change of status. 

Any changes of status, including but not limited to 
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change in entity, name (including assumed names), 
address, place of business or persons in responsible charge 
of the professions practiced or offered at each place of 
business, shall be reported to the board within 30 days of 
such an occurrence. 

In the event there is a change in the licensed or 
certified employees in responsible charge, whether the 
change is temporary or permanent and whether it may be 
caused by death, resignation or otherwise, the registration 
shall be automatically modified to be limited to that 
professional practice permitted by the remaining licensed 
or certified employees, or shall be automatically suspended 
until such time as the entity comes into compliance with 
these regulations. 

PART lf XI. 
RENEWAL AND REINSTATEMENT. 

~ l1l+. § 11.1. Expiration and renewal. 

A Prior to the expiration date shown on the license, 
certificate or registration, licenses, certificates or 
registrations shall be renewed for a two-year period upon 
completion of a renewal application and payment of a fee 
established by the board. An applicant must certify that he 
continues to comply with the Standards of Practice and 
Conduct as established by the board. Registrations for 
professional corporations , professional limited liability 
companies and business entities shall expire on December 
31 of each odd-numbered year. Branch offices may not 
renew until the main office registration is properly 
renewed. 

B. Failure to receive a renewal notice and application 
shall not relieve the regulant of the responsibility to 
renew. If the regulant fails to receive the renewal notice, 
a copy of the license, certificate or registration may be 
submitted with the required fee as an application for 
renewal, accompanied by a signed statement indicating 
that the applicant continues to comply with the Standards 
of Practice and Conduct of the board under whose 
authority the license, certificate or registration is issued. 
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C. Board discretion to deny renewaL 

The board may deny renewal of a license, certificate or 
registration for the same reasons as it may refuse initial 
licensure, certification or registration or discipline a 
regulant. 

~ ~ § 11.2. Reinstatement. 

A. If the renewal fee is not received by the board 
within 30 days following the date noted on the license, 
certificate or registration, a reinstatement fee equal to the 
renewal fee plus $100 shall be required, unless a 
reinstatement fee is otherwise noted. 

B. If the license, certificate or registration has expired 
for six months or more, but less than five years, the 
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regulant shall be required to submit a new application, 
which shall be evaluated by the board to determine if the 
applicant meets the renewal requirements. In addition, a 
fee equal to the regular renewal fee plus $100, times the 
number of renewal cycles the license, certificate or 
registration has expired shall be required, unless a 
reinstatement fee is otherwise noted. 

C. If the license, certificate or registration has expired 
for five years or more, the regulant will be required to 
submit a new application, meet current entry 
requirements, and submit a fee equal to the regular 
renewal fee plus $100, times the number of renewal cycles 
the license, certificate or registration has expired. In no 
event shall an applicant be required to pay fees for more 
than four renewal cycles. In addition, the board may 
require the applicant to submit to an examination. 

D. Board discretion to deny reinstatement. 

The board may deny reinstatement of a license, 
certificate or registration for the same reasons as it may 
refuse initial licensure, certification or registration or 
discipline a regulant. 

E. The date the renewal application and fee are 
received in the office of the board shall determine 
whether a license, certificate or registration shall be 
renewed without reinstatement or shall be subject to 
reinstatement application procedures. 

PART *f XII. 
STANDARDS OF PRACTICE AND CONDUCT. 

f H± § 12.1. Responsibility to the public. 

The primary obligation of the professional is to the 
public. If the professional judgment of the regulant is 
overruled under circumstances when the safety, health, 
property and welfare of the public are endangered, the 
professional shall inform the employer or client of the 
possible consequences and notify appropriate authorities. 

f ~ § 12.2. Public statements. 

The professional shall be truthful in all professional 
matters. 

A. When serving as an expert or technical witness, the 
professional shall express an opinion only when it is based 
on an adequate knowledge of the facts in the issue and on 
a background of technical competence in the subject 
matter. Except when appearing as an expert witness in 
court or an administrative proceeding when the parties are 
represented by counsel, the professional shall issue no 
statements, reports, criticisms, or arguments on matters 
relating to professional practice which are inspired or paid 
for by an interested party or parties, unless the regulant 
has prefaced the comment by disclosing the identities of 
the party or parties on whose behalf the professional is 
speaking, and by revealing any self-interest. 

B. A professional shall not knowingly make a materially 
false statement or fail deliberately to disclose a material 
fact requested in connection with his application for 
licensure, certification, registration, renewal or 
reinstatement. 

C. A professional shall not knowingly make a materially 
false statement or fail to deliberately disclose a material 
fact requested in connection with an application submitted 
to the board by any individual or business entity for 
licensure, certification, registration, renewal or 
reinstatement. 

f tt& § 12.3. Conflicts of interest. 

The professional shall promptly and fully inform an 
employer or client of any business association, interest, or 
circumstances which may influence the professional's 
judgment or the quality of service. 

A. The professional shall not accept compensation, 
financial or otherwise, from more than one party for 
services on or pertaining to the same project, unless the 
circumstances are fully disclosed in writing to all parties 
of current interest. 

B. The professional shall neither solicit nor accept 
financial or other valuable consideration from suppliers for 
specifying their products or services. 

C. The professional shall not solicit or accept gratuities, 
directly or indirectly, from contractors, their agents, or 
other parties dealing with a client or employer in 
connection with work for which the professional is 
responsible. 

f H+. § 12.4. Solicitation of work. 

In the course of soliciting work: 

I. The professional shall not bribe. 

2. The professional shall not falsify or permit 
misrepresentation of the professional's work or an 
associate's academic or professional qualifications, nor 
shall tbe professional misrepresent the degree of 
responsibility for prior assignments. Materials used in 
the solicitation of employment shall not misrepresent 
facts concerning employers, employees, associates, 
joint ventures or past accomplishments of any kind. 

f !+.&, § 12.5. Competency for assignments. 

A. The professional shall undertake to perform 
professional assignments only when qualified by education 
or experience and licensed or certified in the profession 
involved. The professional may accept an assignment 
requiring education or experience outside of the field of 
the professional's competence, but only to the extent that 
services are restricted to those phases of the project in 
which the professional is qualified. All other phases of 
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such project shall be the responsibility of licensed or 
certified associates, consultants or employees. 

B. A professional shall not misrepresent to a prospective 
or existing client or employer his qualifications and the 
scope of his responsibility in connection with work for 
which he is claiming credit. 

C. The professional shall adhere to all minimum 
standards and requirements pertaining to the practice of 
his own profession as well as other professions if 
incidental work is performed. 

1 lHlo § 12.6. Professional responsibility. 

A. The professional shall not knowingly associate in a 
business venture with, or permit the use of the 
professional's name or firm name by any person or firm 
where there is reason to believe that person or firm is 
engaging in activity of a fraudulent or dishonest nature or 
is violating statutes or any of these regulations. 

B. A professional who has direct knowledge that another 
individual or firm may be violating any of these 
provisions, or the provisions of Chapters I through 3 of 
Title 54.1, or Chapter 7 of Title 13.1 of the Code of 
Virginia, shall immediately inform the secretary of the 
board in writing and shall cooperate in furnishing any 
further information or assistance that may be required. 

c. The professional shall, upon request or demand, 
produce to the board, or any of its agents, any plan, 
document, book, record or copy thereof in his possession 
concerning a transaction covered by these regulations, and 
shall cooperate in the investigation of a complaint filed 
with the board against a licensee. 

D. A professional shall not knowingly use the design, 
plans or work of another professional without the original 
professional's knowledge and consent and after consent, a 
thorough review to the extent that full responsibility may 
be assumed. 

% ~ § 12.7. Good standing in other jurisdictions. 

A professional licensed or certified to practice 
architecture, professional engineering, land surveying, 
landscape architecture or interior design in other 
jurisdictions shall be in good standing in every jurisdiction 
where licensed or certified, and shall not have had a 
license or certificate suspended, revoked or surrendered in 
connection with a disciplinary action or who has been the 
subject of discipline in another jurisdiction. 

~ lHlo § 12.8. Use of seal. 

A. The application of a professional seal shall indicate 
that the professional has exercised complete direction and 
control over the work to which it is affixed. Therefore, no 
regulant shall affix a name, seal or certification to a plat, 
design, specification or other work constituting the practice 
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of the professions regulated which has been prepared by 
an unlicensed or uncertified person or firm unless such 
work was performed under the direction and supervision 
of the regulant while under the regulant's contract or 
while employed by the same firm as the regulant. If a 
regulant is unable to seal completed professional work, 
such work may be sealed by another regulant only after 
thorough review and verification of the work has been 
accomplished to the same extent that would have been 
exercised if the work had been done under the complete 
direction and control of the regulant affixing the 
professional seaL 
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B. A principal or authorized licensed or certified 
employee shall apply a stamp or preprinted seal to final 
and complete cover sheets of plans, drawings, plats, 
technical reports and specifications and to each original 
sheet of plans, drawings or plats, prepared by the regulant 
or someone under his direct control and personal 
supervision. 

l. All seal imprints on final documents shall bear an 
original signature and date. 

2. Incomplete plans, documents and sketches, whether 
advance or preliminary copies, shall be so identified 
and need not be sealed or signed. 

3. All plans, drawings or plats prepared by the 
regulant shall bear the regulant's name or firm name, 
address and project name. 

4. The seal of each regulant responsible for each 
profession shall be used. 

5. Application of the seal and signature indicates 
acceptance of responsibility for work shown thereon. 

6. The seal shall conform in detail and size to the 
design illustrated below: 
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* The number referred to is the six digit number as 
shown on the license, certificate or registration. The 
number is permanent 

~ lt9, § 12.9. Organization and styling of practice. 

Nothing shall be contained in the name, letterhead or 
other styling of a professional practice implying a 
relationship, ability or condition which does not exist. 

An assumed, fictitious or corporate name shall not be 
misleading as to the identity, responsibility or status of 
those practicing thereunder. 

t l+.-14 § 12.10. Licensee required at each place of 
business. 

A. Corporations, partnerships, firms or other legal 
entities maintaining a place of business in the 
Commonwealth of Virginia for the purpose of offering to 
provide architectural, engineering, land surveying or 
certified landscape architectural services practiced at 
another location shall have an authorized full·time licensed 
or certified architect, professional engineer, land surveyor 
or landscape architect in that place of business. 

B. Corporations, partnerships, firms or other legal 
entities maintaining any place of business in the 
Commonwealth of Virginia for the purpose of practicing 
architecture, engineering, land surveying or certified 
landscape architecture at that location, shall have in 
responsible charge at each place of business a full-time 
resident licensed or certified architect, professional 
engineer, land surveyor or landscape architect exercising 
supervision and control of work in each profession being 
practiced. 

§ lcH-J-, § 12.11. Sanctions. 

A. No license, certification, registration or regulant shall 
be fined, suspended or revoked unless a majority of the 
members of the entire board and a majority of the board 
members of the profession involved vote for the action. 
The board may fine, suspend or revoke any license, 
certification, certificate of authority or registration, if the 
board finds that 

1. The license, certification or registration was 
obtained or renewed through fraud or 
misrepresentation; or 

2. The regulant has been found guilty by the board, or 
by a court of competent jurisdiction, of any material 
misrepresentation in the course of professional 
practice, or has been convicted, pleaded guilty or 
found guilty regardless of adjudication or deferred 
adjudication of any felony or misdemeanor which, in 
the judgment of the board, adversely affects the 
regulant's ability to perform satisfactorily within the 
regulated discipline; or 

Vol. 9, Issue 3 

Emergency Regulations 

3. The regulant is guilty of professional incompetence 
or negligence; or 

4. The regulant has abused drugs or alcohol to the 
extent that professional competence is adversely 
affected; or 

5. The regulant violates any standard of practice and 
conduct, as defined in these regulations; or 

6. The regulant violates or induces others to violate 
any provision of Chapters 1 through 3 of Title 54.1, or 
Chapter 7 of Title 13.1 of the Code of Virginia, or any 
other statute applicable to the practice of the 
professions herein regulated or any provision of these 
rules and regulations. 

B. If evidence is furnished to the board which creates 
doubt as to the competency of a regulant to perform 
professional assignments in a technical field, the board 
may require the regulant to prove competence by 
interview, presentation or examination. Failure to appear 
before the board, pass an examination, or otherwise 
demonstrate competency to the board shall be basis for 
revocation or suspension of the license, certification or 
registration. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title Qf Regulation: VR 460-04-8.7. Client Appeals 
Regulations. 
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Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Dates: October 5, 1992 through October 4, 1993. 

Summary· 

l. REQUEST· The Governor's approval is hereby requested 
to adopt the emergency regulation entitled Client Appeals. 
This Client Appeals policy will amend existing regulations 
to ensure proper compliance with governing Federal 
requirements and clarify the Director's role in the appeal 
process. 

2. RECOMMENDATION: Recommend approval of the 
Department's request to take an emergency adoption 
action concerning Client Appeals. The Department intends 
to initiate the public notice and comment requirements 
contained in the Code of Virginia § 9-6.14:7.1. 

/s/ Bruce U. Kozlowski 
Director 
Date: August 24, 1992 

3. CONCURRENCES: 

/S/ Howard M. Cullum 
Secretary of Health and Human Resources 

Monday, November 2, 1992 
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Date: September 11, 1992 

4. GOVERNOR'S ACTION: 

/s/ Lawrence Douglas Wilder 
Governor 
Date: October 2, 1992 

/s/ Joan W. Smith 
Registrar of Regulations 
Date: October 5, 1992 

6. BACKGROUND: The regulations affected by this action 
are the Client Appeals regulations (VR 460-04-8. 7). 

The Code of Federal Regulations § 431 Subpart E contains 
the federal requirements for fair hearings for applicants 
and recipients. This subpart, in implementing the Social 
Security Act § 1902(a)(3), requires that the State Plan for 
Medical Assistance provide an opportunity for a fair 
hearing to any person whose claim for assistance is denied 
or not acted upon promptly. Hearings are also available 
for individuals if Medicaid takes action to suspend, 
terminate, or reduce services. The State Plan conforms to 
this requirement on page 33. 

The Virginia General Assembly amended the 
Administrative Process Act effective July 1, 1989, to allow 
judicial review of public assistance case decisions. While 
granting recipients the right to judicial review, the General 
Assembly limited the scope of that review to the 
application of the Jaw to an individual case; the validity of 
the Jaw itself is not subject to review. At that time, the 
Department revised its then current Medicaid Appeals 
Board with a panel of Administrative Law Judges. The 
Client Appeals system now provides for two levels of 
review of Medicaid recipients' and applicants' appeals. The 
first level is a Hearing Officer's decision and the second is 
decision by a panel of Administrative Law Judges. 

Current regulations, while providing that a decision of a 
Hearing Officer is a final agency decision, require further 
appeal to the Medical Assistance Appeals Panel (the 
Panel) before an appeal to the Circuit Court can be taken. 
Current regulations further provide for benefits to continue 
while appealing to the Panel. 

On July 8, 1992, a class action lawsuit was filed in Federal 
District Court (Shifflett, et al. v. Kozlowski, C.A. No. 
92-007lH, Western District of Virginia, Harrisonburg 
Division) challenging the timeliness of administrative 
decisions. Federal law requires that a final agency 
decision be issued within 90 days. Panel review is not a 
process required by Federal law. The 90 day federal limit 
cannot be met if Panel review is included. Counsel for the 
plaintiff class have indicated they will press this timeliness 
issue in this litigation. These amendments are designed to 
resolve the issue by requiring an appellant to acknowledge 
the non-applicability of the 90 day requirement to Panel 

review as a condition of appeal. They also give an 
appellant the right to seek judicial review directly from 
the decision of the Hearing Officer. Panel review thus 
becomes optional with the appellant. 

An issue has also been raised regarding federal matching 
dollars (FFP) in benefits paid during appeals after the 90 
day period. Accordingly, the regulations have been 
amended to limit continuing benefits only through the 
Hearing Officer level. 

7. AUTHORITY TO ACT: The Code of Virginia (1950) as 
amended, § 32.1-324, grants to the Director of the 
Department of Medical Assistance Services the authority to 
administer and amend the Plan for Medical Assistance in 
lieu of Board action pursuant to the Board's requirements. 
The Code also provides, in the Administrative Process Act 
(APA) § 9-6.14:4.l(C)(5), for an agency's adoption of 
emergency regulations subject to the Governor's prior 
approval. Subsequent to the emergency adoption action and 
filing with the Registrar of Regulations, this agency intends 
to initiate the public notice and comment process 
contained in Article 2 of the APA. 

These appeal regulations are designed to comply with 
Federal regulations at 42 CFR 431.200 - 431.250. 

These regulatory changes are intended to address the 
issues raised in the earlier referenced lawsuit. Without this 
emergency regulation, amendments to these regulations 
cannot become effective until the publication and 
concurrent comment and review period requirements of 
the APA's Article 2 are met. 

8. FISCAL/BUDGETARY IMPACT: Federal regulations 
allow FFP for appeals that are filed prior to the effective 
date of the action being appealed if the action is intended 
to suspend or terminate services or Medicaid coVerage. 
This FFP is available within the frame of the 90-day 
federally required processing time for appeals. There may 
be a minimal potential cost savings due to the fact that 
applicants appealing to the Panel will no longer be eligible 
for continued Medicaid coverage. However, it is not 
possible to determine the exact savings at this time. 

9. RECOMMENDATION: Recommend approval of this 
request to take an emergency adoption action to become 
effective upon its adoption and filing with the Registrar of 
Regulations. From its effective date, this regulation is to 
remain in force for one full year or until superseded by 
final regulations promulgated through the APA. 

10. Aoproval Sought for VR 460-04-8.7. 

Prior approval of the Governor will be sought for an 
emergency modification of the Medicaid State Plan in 
accordance with the Code of Virginia § 9-6.14:4.l(C)(5) to 
adopt the attached regulation. 

VR 460-04-8.7. Client Appeals Regulations. 
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§ 1.1. Definitions. 

PART I. 
GENERAL. 

Article 1. 
Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meanings unless the 
context clearly indicates otherwise: 

"Agency" means: 

1. An agency which, on the department's behalf, 
makes determinations regarding applications for 
benefits provided by the department; and, 

2. The department itself wl>eft it malres lniHfrl 
delermiaa!iaas regardiag elie!!! beaefils . 

"Appellant" means an applicant for or recipient of 
medical assistance benefits from the department who seeks 
to challenge an adverse action regarding his benefits or 
his eligibility for benefits. 

"Department" means the Department of Medical 
Assistance Services. 

"Division" means the department's Division of Client 
Appeals. 

"Final decision" means a written determination by a 
hearing officer which is binding on the department, unless 
modified on appeal or review. 

"'Hearing" means the evidentiary hearing described in 
this regulation, conducted by a Hearing Officer employed 
by the Department. 

"Panel" means the Medical Assistance Appeals Panel. 

"Representative" means an attorney or agent who has 
been authorized to represent an appellant pursuant to 
these regulations. 

Article 2. 
The Appeal System. 

§ 1.2. Division of Client Appeals. 

The division sftaH maiRtaiR a twa step maintains an 
appeals system for clients to challenge adverse actions 
regarding services and benefits provided by the 
department: 

1. Hearing officer review. +J;e lffil1' le¥el ef aj>l'eal is 
Appellants shall be entitled to a hearing before a 
hearing officer. See Part II of these regulations. 

2. Medical Assistance Appeals Panel Review. An 
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appellant who believes the hearing officer's decision is 
incorrect may , at his option, appeal to the Medical 
Assistance Appeals Panel for review. See Part III of 
these regulations. 

§ 1.3. Time limitation for appeals. 

Hearing officer appeals shall be scheduled and 
conducted to comply with the 90-day time limitation 
imposed by federal regulations, unless waived in writing 
by the appellant or the appellant's representative. Any 
further review by the Panel shall not be considered 
subject to the 90-day limitation. 

§ 1.4. Judicial review. 

An appellant who believes the a Final Decision as 
defined herein or a decision of the Medical Assistance 
Appeals Panel is incorrect may seek judicial review of 
either pursuant to § 9-6.14:1 et seq. of the Virginia Code 
and Part 2A, Rules of the Virginia Supreme Court. Aft 
appellaal Hl1fSt reeei-ve a firutt aeeisiea - !lie fJftfl"' 
beffire seelflftg jOOieial re¥lew, 

Article 3. 
Representation. 

§ 1.5. Right to representation. 

An appellant shall have the full right to representation 
by an attorney or agent at all stages of appeal. 

§ 1.6. Designation of representative. 

A. Agents. 

An agent must be designated in a written statement 
which is signed by the appellant. If the appellant is 
physically or mentally unable to sign a written statement, 
the division may allow a family member or other person 
acting on appellant's behalf to represent the appellant. 
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B. Attorneys. 

If the agent is an attorney, a signed statement by an 
attorney that he is authorized to represent the appellant 
prepared on the attorney's letterhead, shall be accepted as 
a designation of representation. 

C. Substitution. 

A member of the same law firm as a designated 
representative shall have the same rights as the designated 
representative. 

D. Revocation. 

An appellant may revoke representation by another 
person at any time. The revocation is effective when the 
department receives written notice from the appellant. 
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Article 4. 
Notice and Appeal Rights. 

§ !.7. Notification of adverse agency action. 

The agency which makes an initial adverse 
determination shall inform the applicant or recipient in a 
written notice: 

l. What action the agency intends to take; 

2. The reasons for the intended action; 

3. The specific regulations that support or the change 
in law that requires the action; 

4. The right to request an evidentiary hearing, and the 
methods and time limits for doing so; 

5. The circumstances under which benefits are 
continued if a hearing is requested (see § 1.!0); and 

6. The right to representation. 

§ !.8. Advance notice. 

When the agency plans to terminate, suspend or reduce 
an individual's eligibility or covered services, the agency 
must mail the notice described in § 1.7 at least 10 days 
before the date of action, except as otherwise permitted 
by federal law. 

§ !.9. Right to appeal. 

An individual has the right to file an appeal when: 

l. His application for benefits administered by the 
department is denied. However, if an application for 
State Local Hospitalization coverage is denied because 
of a lack of funds which is confirmed by the hearing 
officer, and no factual dispute exists, there is no right 
to appeal. 

2. The agency takes action or proposes to take action 
which will adversely affect, reduce, or terminate his 
receipt of benefits; 

3. His request for a particular medical service is 
denied, in whole or in part; 

4. The agency does not act with reasonable 
promptness on his application for benefits or request 
for a particular medical service; or 

5. Federal regulations require that a fair hearing be 
granted. 

§ 1.10. Maintaining services. 

A. If the agency mails the 10-day notice described in § 
!.8 and the appellant files his Request for Appeal before 

the date of action, his services shall not be terminated or 
reduced until aH Eljlj>OOis lla¥e l>eeft floolly EleeiEieEI, a 
Final Decision is issued, unless it is determined at the 
hearing that the sole issue is one of federal or state law 
or policy and the appellant is promptly informed in 
writing that services are to be terminated or reduced 
pending the final decision. 

B. If the agency's action is sustained on appeal, the 
agency may institute any available recovery procedures 
against the appellant to recoup the cost of any services 
furnished to the appellant, to the extent they were 
furnished solely by reason of § l.lO A of these regulations. 

Article 5. 
Miscellaneous Provisions. 

§ l.ll. Division records. 

A. Removal of records. 

No person shall take from the division's custody any 
original record, paper, document, or exhibit which has 
been certified to the division except as the Director of 
Client Appeals authorizes, or as may be necessary to 
furnish or transmit copies for other official purposes. 

B. Confidentiality of records. 

Information in the appellant's record can be released 
only to a properly designated representative or other 
person(s) named in a release of information authorization 
signed by an appellant, his guardian or power of attorney. 

C. Fees. 

The fees to be charged and collected for any copies will 
be in accordance with Virginia's Freedom of Information 
Act or other controlling law. 

D. Waiver of fees. 

When copies are requested from records in the division's 
custody, the required fee shall be waived if the copies are 
requested in connection with an individual's own review or 
appeal. 

§ !.12. Computation of time limits. 

A. Acceptance of postmark date. 

Documents postmarked on or before a time limit's 
expiration shall be accepted as timely. 

B. Computation of time limit. 

In computing any time period under these regulations, 
the day of the act or event from which the designated 
period of time begins to run shall be excluded and the 
last day included. If a time limit would expire on a 
Saturday, Sunday, or state or federal holiday, it shall be 
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extended until the next regular business day. 

PART II. 
HEARING OFFICER REVIEW. 

Article l. 
Commencement of Appeals. 

t ~ § 2.1. Request for appeal. 

Any written communication from an appellant or his 
representative which clearly expresses that he wants to 
present his case to a reviewing authority shall constitute 
an appeal request. This communication should explain the 
basis for the appeal. 

~ ~ § 2.2. Place of filing a Request for Appeal. 

A Request for Appeal shall be delivered or mailed to 
the Division of Client Appeals. 

~ ~ § 2.3. Filing date. 

The date of filing shall be the date the request is 
postmarked, if mailed, or the date the request is received 
by the department, if delivered other than by mail. 

~ ~ § 2.4. Time limit for filing. 

A Request for Appeal shall be filed within 30 days of 
the appellant's receipt of the notice of an adverse action 
described in § 1.7 of these regulations. It is presumed that 
appellants will receive the notice three days after the 
agency mails the notice. A Request for Appeal on the 
grounds that an agency has not acted with reasonable 
promptness may be filed at any time until the agency has 
acted. 

t ~ § 2.5. Extension of time for filing. 

An extension of the 30-day period for filing a Request 
for Appeal may be granted for good cause shown. 
Examples of good cause include, but are not limited to, 
the following situations: 

1. Appellant was seriously ill and was prevented from 
contacting the division; 

2. Appellant did not receive notice of the agency's 
decision; 

3. Appellant sent the Request for Appeal to another 
government agency in good faith within the time limit; 

4. Unusual or unavoidable circumstances prevented a 
timely filing. 

t ~ § 2.6. Provision of information. 

Upon receipt of a Request for Appeal, the division shall 
notify the appellant and his representative of general 
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appeals procedures and shall provide further detailed 
information upon request. 

Article & 2 . 
Pre hearing Review. 

% ~ § 2.7. Review. 

A hearing officer shall initially review an assigned case 
for compliance with prehearing requirements and may 
communicate with the appellant or his representative and 
the agency to confirm the agency action and schedule the 
hearing. 

~ ~ § 2.8. Medical Assessment. 

A. A hearing officer may order an independent medical 
assessment when: 

1. The hearing involves medical issues such as a 
diagnosis, an examining physician's report, or a 
medical review team's decision; and 

2. The hearing officer determines it necessary to have 
an assessment by someone other than the person or 
team who made the original decision, for example, to 
obtain more detailed medical findings about the 
impairments, to obtain technical or specialized medical 
information, or to resolve conflicts or differences in 
medical findings or assessments in the existing 
evidence. 

B. A medical assessment ordered pursuant to this 
regulation shall be at the department's expense and shall 
become part of the record. 

~ ~ § 2.9. Prehearing action. 
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A. Invalidation. 

A Request for Appeal may be invalidated if it was not 
filed within the time limit imposed by t :k& § 2.4 or 
extended pursuant to t :k& § 2.5 . 

I. If the hearing officer determines that the appellant 
has failed to file a timely appeal, the hearing officer 
shall notify the appellant and the appellant's 
representative of the opportunity to show good cause 
for the late appeal. 

2. If a factual dispute exists about the timeliness of 
the Request for Appeal, the hearing officer shall 
receive evidence or testimony on those matters before 
taking final action. 

3. If a Request for Appeal is invalidated, the hearing 
officer shall issue a decision pursuant to § 2.22. 

B. Administrative dismissaL 

A Request for Appeal may be administratively dismissed 
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without a hearing if the appellant has no right to appeal 
under § 1.9 of these regulations. 

I. If the hearing officer determines that the appellant 
does not have the right to an appeal, the hearing 
officer shall notify the appellant and appellant's 
representative of the opportunity to contest the 
hearing officer's proposed administrative dismissal of 
the request. 

2. If the appellant or the appellant's representative 
objects to the proposed administrative dismissal, the 
hearing officer shall conduct a hearing on the matter 
before taking final action. 

3. If a Request for Appeal is administratively 
dismissed, the hearing officer shall issue a decision 
pursuant to § 2.22. 

C. Judgment on the record 

If the hearing officer determines from the record that 
the agency's determination was clearly in error and that 
the case should be resolved in the appellant's favor, he 
shall issue a decision pursuant to § 2.22. 

D. Remand to agency. 

If the hearing officer determines from the record that 
the case might be resolved in the appellant's favor if the 
agency obtains and develops additional information, 
documentation, or verification, he may remand the case to 
the agency for action consistent with the hearing officer's 
written instructions. The remand order shall be sent to the 
appellant and any representative. 

E. Removal to the Medical Assistance Appeals Panel. 

In cases where the sole issue is one of state or federal 
law or policy, the case may, with the appellant's approval, 
be removed to the Medical Assistance Appeals Panel. The 
Panel shall render a decision on the merits of the appeal 
solely upon the facts as stipulated to by the appellant and 
the Hearing Officer. Otherwise, said cases shall St!elt eases 
will proceed according to the provisions of Part !I! of 
these regulations. 

1. Before such removal, the hearing officer will send 
the appellant a statement of undisputed facts and 
identify the legal questions involved. 

2. If the appellant accepts the hearing officer's 
statement of facts and legal questions involved, he 
may agree to removal to the panel. 

3. If appellant disputes any facts, wants to present 
additional evidence, or desires a faceuto~face hearing, 
removal is inappropriate, and a hearing must be held. 

Article '1- 3 . 
Hearing. 

§ 2.1 0. Evidentiary hearings. 

A Hearing Officer shall review all Agency 
determinations which are properly appealed; conduct 
informal, fact-gathering hearings; evaluate evidence 
presented; and issue a wnlten Final DeciSion sustaining, 
reversing, or remanding each case to the Agency for 
further proceedings. 

§ 2.11. Scheduling. 

To the extent possible, hearings will be scheduled at the 
appellant's convenience, with consideration of the travel 
distance required. 

§ 2.12. Notification. 

When a hearing is scheduled, the appellant and his 
representative shall be notified in writing of its time and 
place. 

§ 2.13. Postponement. 

A hearing may be postponed for good cause shown. No 
postponement will be granted beyond 30 days after the 
date of the Request for Appeal was filed unless the 
appellant or his representative waives in writing the 90-day 
deadline for the final decision. 

§ 2.14. Location. 

The hearing location shall be determined by the 
division. If for medical reasons the appellant is unable to 
travel, the hearing may be conducted at his residence. 

§ 2.15. Client access to records. 

Upon the request of the appellant and/or his 
representative, at a reasonable time before the date of the 
hearing, as well as during the hearing, the appellant and 
his representative may examine the content of appellant's 
case file and all documents and records the agency will 
rely on at the hearing. 

§ 2.16. Subpoenas. 

Appellants who require the attendance of witnesses or 
the production of records, memoranda, papers, and other 
documents at the hearing may request issuance of a 
subpoena in writing. The request must be received by the 
division at least five business days before the hearing is 
scheduled. Such request must include the witness' name, 
home and work address, county or city of work and 
residence, and identify the sheriff's office which will serve 
the subpoena. 

§ 2.17. Role of the hearing officer. 

The hearing officer shall conduct the hearing, decide on 
questions of evidence and procedure, question witnesses, 
and assure that the hearing remains relevant to the 
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~ issue or issues being appealed. The hearing officer 
shall control the conduct of the hearing and decide who 
may participate in or observe the hearing. 

§ 2.18. Informality of hearings. 

Hearings shall be conducted in an informal, 
nonadversarial manner. The appellant or his representative 
has the right to bring witnesses, establish all pertinent 
facts and circumstances; present an argument without 
undue interference, and question or refute the testimony 
or evidence, including the opportunity to confront and 
cross-examine adverse witnesses. 

§ 2J9. Evidence. 

The rules o! evidence shall not strictly apply. All 
relevant, nonrepetitive evidence may be admitted, but the 
probative weight of the evidence will be evaluated by the 
hearing officer. 

§ 2.20. Record o! hearing. 

All hearings shall be recorded either by court reporter, 
tape recorders, or whatever other means the agency 
deems appropriate. All exhibits accepted or rejected shall 
become part of the hearing record. 

§ 2.21. Oath or affirmation. 

All witnesses shall testify under oath which shall be 
administered by the court reporter or the hearing officer, 
as delegated by the department's director. 

§ 2.22. Dismissal o! Request for Appeal. 

Request !or Appeal may be dismissed if: 

1. The appellant or his representative withdraws the 
request in writing; or 

2. The appellant or his representative fails to appear 
at the scheduled hearing without good cause, and does 
not reply within l 0 days after the hearing officer 
mails an inquiry as to whether the appellant wishes 
further action on the appeal. 

§ 2.23. Post-hearing supplementation of the record. 

A. Medical assessment. 

Following a hearing, a hearing officer may order an 
independent medical assessment as described in § 2.8. 

B. Additional evidence. 

The hearing officer may leave the hearing record 
opened for a specified period of time in order to receive 
additional evidence or argument from the appellant. If the 
record indicates that evidence exists which was not 
presented by either party, with the appellant's permission, 
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the hearing officer may attempt to secure such evidence. 

C. Appellant's right to reconvene hearing or comment. 

If the hearing officer receives additional evidence from 
a person other than the appellant or his representative, 
the hearing officer shall send a copy of such evidence to 
the appellant and his representative and give the appellant 
the opportunity to comment on such evidence in writing or 
to reconvene the hearing to respond to such evidence. 

D. Any additional evidence received will become a part 
of the hearing record, but the hearing officer must 
determine whether or not it will be used in making the 
decision. 

§ 2.24. Final decision. 

After conducting the hearing and reviewing the record, 
the hearing officer shall issue a written final decision 
which either sustains or reverses the agency action or 
remands the case to the agency for further action 
consistent with his written instructions. The hearing 
officer's final decision shall be considered as the agency's 
final administrative action pursuant to 42 CFR, 43l.244(f). 
The final decision shall include: 
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l. A description of the procedural development of the 
case; 

2. Findings of fact which identify supporting evidence; 

3. Citations to supporting regulations and law; 

4. Conclusions and reasoning; 

5. The specific action to be taken by the agency to 
implement the decision; and 

6. Notice of further appeal rights to the Medical 
Assistance Appeals Panel or state court . This notice 
shall include information about the right to 
representation, time limits for requesting review, the 
right to submit written argument ; and the right to 
present oral argument ; aoo !lte flgl>i !6 reeeive 
heHelits peaaiag review . 

7. The notice shall state that a Final Decision may be 
appealed directly to circuit court as provided in § 
9-6.14:16(B) of the Virginia Code and § 1.4 above. if 
an optional appeal is taken to the Panel, judicial 
review shall not be available until the Panel has 
acted under Part Ill below. 

§ 2.25. Transmission of the hearing record. 

The hearing record shall be forwarded to the appellant 
and his representative with the ftea.Fi.ng deeisieR Final 
Decision . 

PART Ill. 

Monday, November 2, 1992 
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MEDICAL ASSISTANCE APPEALS PANEL. 

Article I. 
General. 

§ 3.1. Composition of the Medical Assistance Appeals 
Panel. 

The panel shall consist of a Senior Administrative Law 
Judge and two Administrative Law Judges who are 
appointed by the director of the department and shall 
serve at his pleasure. 

§ 3.2. Function of the panel. 

'fal<iftg lftt6 esasiEleratiaa the reearEl maEle i>elew; The 
panel shall review and decide all appeals from hearing 
officers' decisions by evaluating the evidence in the record 
and any written and oral argument submitted, consistent 
with relevant federal and state law, regulations, and policy 

Article 2. 
Commencement of Panel Review. 

§ 3.3. Commencing panel review. 

An appeal is commenced when the appellant or his 
representative files a Request for Review, or another 
written statement indicating the appellant's belief that the 
hearing officer's decision is incorrect which includes a 
written Acknowledgement that the 90-day requirement set 
forth in 42 C.F.R. § 431.244(/) does not apply . 

§ 3.4. Place of filing Request for Review and 
Acknowledgement . 

The Request for Review and Acknowledgement shall be 
filed with the Medical Assistance Appeals Panel, 
Department of Medical Assistance Services, 600 E. Broad 
St. Richmond, VA 23219. 

§ 3.5. Time limit for filing. 

A Request for Review shall be filed within 12 days from 
the date the hearing officer's decision is mailed. 

§ 3.6. Extension of time for filing. 

An extension of the 12-day period for filing a Request 
for Review may be granted for good cause shown. A 
request for an extension shall be in writing and filed with 
the panel. The request shall include a complete 
explanation of the reasons that an extension is needed. 
Good cause includes unusual or unavoidable circumstances 
which prevented a timely appeal (See § 2.5). 

§ 3. 7. Dismissal. 

A. A Request for Review shall be dismissed if it and 
Acknowledgement is not executed or if the request was 
not filed within the time limit imposed by § 3.5 or 

extended pursuant to § 3.6. If a factual dispute exists 
about the timeliness of the Request for Review and 
Acknowledgement , the panel shall receive evidence or 
testimony on those matters before taking final action. 

B. A dismissal shall constitute the panel's final 
disposition of the appeal. 

C. Judgment on the record. 

If the panel determines from the evidence in the record 
that the hearing officer's decision was clearly in error and 
that the case should be resolved in the appellant's favor, 
the panel may issue a final decision without receiving 
written or oral argument from appellant. 

Article 5. 
Written Argument. 

§ 3.8. Right to present written argument. 

An appellant may file written argument to present 
reasons why the hearing officer's decision is incorrect. 

§ 3.9. Time limitation. 

Written argument by the appellant, if any, shall be filed 
with the panel within 10 days after the Request for 
Review is filed. 

§ 3.10. Extension. 

An extension of the time limit for filing written 
argument may be granted for good cause shown. 

§ 3.11. Evidence. 

No additional evidence shall be accepted with the 
-written argument unless it is relevant, nonrepetitive and 
not reasonably available at the hearing level through the 
exercise of due diligence. 

Article 6. 
Oral Argument. 

§ 3.12. Requesting oral argument. 

An appellant or his representative may ask for a 
hearing to present oral argument with the Request for 
Review. 

§ 3.13. Place of hearing. 

Hearings shall be held at the Department of Medical 
Assistance Services' central office in Richmond, 600 E. 
Broad Street, Suite 1300, Richmond, Virginia 23219. 

§ 3.14. Notice of hearing. 

A. Scheduling the hearing. 
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Unless judgment on the record is issued pursuant to § 
3. 7 C, a hearing will be set, and, to the extent possible, 
scheduled at the appellant's convenience. 

B. Notification. 

As soon as a hearing is scheduled, the person requesting 
it will be notified, at least seven days in advance. 

C. Postponement. 

A hearing may be postponed by the appellant or his 
representative for good cause shown. 

§ 3.15. Function of the Senior Administrative Law Judge. 

The Senior Administrative Law Judge shall be the 
presiding member of the panel and shall issue all 
decisions on behalf of the Panel . If the Senior 
Administrative Law Judge is absent, the Director shall 
appoint one of the Administrative Law Judges sllall 
fl""SMe oo a Fa!a!ing basis to assume the duties of the 
Senior Administrative Law Judge . 

§ 3.16. Recorded hearing. 

The hearing shall be tape recorded. 

§ 3.17. Evidence. 

No additional evidence will be accepted at the oral 
argument unless it meets the requirements of § 3.11 and is 
presented to the panel in advance of the hearing date. 

§ 3.18. Disposition. 

A. Vote. 

Article 7. 
Disposition. 

The panel decision is made by majority vote, and the 
decision may be to sustain, reverse or remand the hearing 
officer's decision. 

B. Summary affirmance. 

By majority vote the panel may summarily affirm the 
hearing officer's decision by adopting the hearing officer's 
decision as its own. 

C. Content of decisions. 

Decisions shall be aeeampanieci by a wffi!eft be in 
writing and shall consist of an opinion, stating facts with 
supporting evidence, reasons and conclusions, citations to 
supporting law and regulations, and an order describing 
the specific action to be taken to implement the decision. 
Information about further appeal rights will also be 
provided. 
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D. Remand to hearing officer. 

A remand order shall clearly state the panel's 
instructions for further development of the evidence or the 
legal or policy interpretation to be applied to the facts on 
record. 

E. The panel decision shall be sent to appellant and his 
representative and the agency. This shall constitute the 
panel's final disposition of the appeal. 

Article 8. 
Reconsideration. 

§ 3.19. When reconsideration is accorded. 

A decision unfavorable to the appellant may be 
reconsidered by the panel on its own motion or upon 
motion by the appellant or his representative alleging 
error of fact or application of law or policy. 

§ 3.20. Filing and content. 

Appellant's motion for reconsideration must be filed 
within 12 days after entry of the panel's decision. This 
motion shall set forth clearly and specifically the alleged 
error(s) in the panel's decision. 

§ 3.21. Review. 

The Administrative Law Judge who wrote the majority 
opinion shall review the sufficiency of the allegations set 
forth in the motion and may request additional written 
argument !rom the appellant. 

§ 3.22. Disposition. 

The ruling on the motion for reconsideration shall be in 
writing and entered as the final order in the case. If the 
motion is granted, a new decision will be issued in 
accordance with § 3.18. 

Monday, November 2, 1992 
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STATE CORPORATION COMMISSION 

AT RICHMOND, SEPTEMBER 28, 1992 

COMMONWEALTH OF VIRGINIA 

At the relation of the 

STATE CORPORATION COMMISSION 

Ex Parte, in re: Investigation into 
the promulgation of standards and 
regulations for energy allocation 
equipment 

CASE NO. PUE920067 

ORDER INITIATING INVESTIGATION 

Section 56-245.3 of the Code of Virginia, adopted by the 
1988 Session of the General Assembly, required the 
Commission to promulgate regulations and standards under 
which gas and electric submetering equipment might be 
installed in each dwelling unit, rental unit or store to 
fairly allocate each unit's cost of consumption, demand 
and customer charges. The Commission promulgated such 
regulations in Case No. PUE880109, investigation into the 
promulgation of gas submetering standards and regulations, 
by Final Order entered June 1, 1990. That Order states, 
inter alia: 

We recognize that complaints by tenants have arisen 
over the allocation of gas usage by timing devices. 
However, this Commission is not statutorily authorized 
under Va. Code § 56-245.3 to regulate timing devices; 
it is only empowered to regulate meters and gas 
submeters that meet the ANSI B.l09 standards 
enumerated above. It is axiomatic that the 
Commission's jurisdiction is limited to that authorized 
by statute and Constitution. 

During the 1991 session of the General Assembly, Code 
§ 56-245.3 was amended, effective July 1, 1992, to extend 
the Commission's regulatory authority to energy allocation 
equipment, which, as defined in Code § 56-245.2, includes 
any device, other than submetering equipment, used to 
determine approximate electric or natural gas usage for 
any dwelling unit or nonresidential rental unit within an 
apartment house, office building or shopping center. 

We believe it appropriate, as we did in Case No. 
PUE880109, to direct the Commission Staff to conduct a 
general investigation into the standards and regulations for 
energy allocation equipment. In its investigation, the 
Commission Staff should contact other Commissions, known 
trade associations, gas and electric utilities and any other 
interested and affected persons to provide sufficient 
information to enable it to carry out its investigative 
duties. Gas and electric utilities subject to our regulation 
are expected to fully and promptly reply to any Staff data 
requests addressing the issues raised herein. We also 
encourage all interested and affected persons to provide 
pertinent and meaningful information to assist the 

Commission in its duty to promulgate standards and 
regulations for energy allocation equipment. 

At the conclusion of its investigation, Staff should 
summarize its investigatory procedures, findings and 
recommendations in a report to be filed with the 
Commission on or before December 11, I992. Staff's 
recommendations should contain proposed amendments to 
our existing submetering regulations necessitated by the 
1991 amendment to Code § 56-245.3, effective July 1, 1992, 
exiending our jurisdiction to energy allocation equipment. 
According to § 56-245.3, those regulations shall require: 

(i) that an apartment house, office building or 
shopping center owner shall not impose on the tenant 
any charges, over and above the cost per kilowatt 
hour, cubic foot or therm, plus demand and customer 
charges, where applicable, which are charged by the 
utility company to the owner, including any sales, 
local utility, or other taxes, if any, except that an 
additional service charge not to exceed two dollars 
per dwelling unit or nonresidential rental unit per 
month may be collected to cover administrative costs 
and billing, and 

(ii) that the apartment house, office building or 
shopping center owner shall maintain adequate records 
regarding submetering and energy allocation 
equipment and shall make such records available for 
inspection by the Commission during reasonable 
business hours. We anticipate that the Staff report will 
provide a basis for proposed rules and policies which 
will be the subject of public notice, comment, and 
opportunity for hearing to be directed by further 
order in this proceeding. Accordingly, 

IT IS ORDERED: 

( 1) That thls matter shall be docketed and assigued 
Case No. PUE920067; 

(2) That the Commission Staff is directed to conduct a 
general investigation on energy allocation equipment 
and to propose energy allocation equipment rules and 
regulations; 

(3) That upon completion of its investigation, the 
Commission Staff shall file its report on or before 
December 11, 1992, which describes the Staff's 
investigative procedures, findings, recommendations 
and any proposed rules which it believes should be 
considered by the Commission; 

( 4) That all Virginia gas and electric utilities shall 
respond fully and promptly to Staff requests for data 
regarding the issues raised herein; and 

(5) That other interested and affected persons be 
provided an opportunity to submit data and 
information pertinent to the Staff's investigation. 
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AN ATTESTED COPY hereof shall be sent by the Clerk 
of the Commission to each gas and electric utility 
company subject to the jurisdiction of the Commission; 
Edward L. Petrini, Esquire, Office of Attorney General, 
Division of Consumer Counsel, 101 North 8th Street, 
Richmond, Virginia 23219; and to the Commission's 
Division of Energy Regulation. 

PROPOSED 

STATE CORPORATION COMMISSION 

NOTICE TO INTERESTED PERSONS 

The VIRGINIA STATE CORPORATION COMMISSION 
will consider adopting proposed changes to its 
SECURITIES ACT RULES. The proposed changes are 
summarized as follows: 

Rule 504 (NASDAQ/NMS Exemption): Modify Section 
A (issuer eligibility) by deletion of the requirement 
that an issuer be current in its filings mandated by 
the applicable federal securities law; rewrite 
paragraph 8 (shareholder approval policy) of Section 
D to make it conform to the comparable provisions in 
the NASAA/NASD/NYSE/ASE Memorandum of 
Understanding approved by NASAA on April 28, 1990; 
and, make several technical corrections. 

Copies of these proposals are available from the 
Commission's Division of Securities and Retail Franchising, 
P.O. Box 1197, Richmond, VA 23209, (804) 371-2687. 
Comments are invited. Any interested person who files 
objections to the proposed changes will, if so requested, be 
afforded an opportunity to present evidence and be heard. 
Comments and requests must be received by December 2, 
1992. They should be sent to the State Corporation 
Commission, Document Control Center, P.O. Box 2118, 
Richmond, VA 23216, and should make reference to Case 
No. SEC920112. Interested persons who file objections and 
request to be heard will be notified of the date, time and 
place of the hearing. 

Rule 504 NASDAQ/National Market System Exemption 

In accordance with ViFgiaia 8ltle Section 13.1-514 A.l2. of 
the Act, any security designated on the National 
Association of Securities Dealers Automated Quotations 
National Market System (NASDAQ/National Market 
System) is exempt from the securities registration 
requirements of the Act if (i) the issuer of the security 
meets any of the criteria set forth in Section f A f and 
(ii) the system has at least the following criteria set forth 
in Sections f B f through f F f 

A. The issuer, or in the case of an American Depository 
Receipt, the foreign issuer of the underlying equity 
securities, has been subject to the reporting requirements 
of Section 13 of the Securities Exchange Act of 1934 for 
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the preceding 180 days and is e1lffeft! lft tis fillftgs ; or, 

in the case of an insurance company meeting the 
conditions of Section l2(g) (2) (G) of the Securities 
Exchange Act of 1934, such company has been subject to 
the reporting requirements imposed by the applicable 
insurance regulatory authority in its domiciliary State for 
the preceding 180 days and is e1lffeft! lft tis fillftgs ; or, 

in the case of a closedmend investment management 
company registered under Section 8 of the Investment 
Company Act of 1940, such company has been subject to 
the applicable reporting requirements of Section 30 of the 
Investment Company Act of 1940 for the preceding 180 
days and is e1lffeft! lft tis fillftgs . 

B. The National Association of Securities Dealers 
(NASD) shall require that the issuer have a class of 
securities currently registered under Section 12 of the 
Securities Exchange Act of 1934; or in the case of an 
American Depository Receipt issued against the equity 
securities of a foreign issuer, such equity securities are 
registered pursuant to Section 12 of the Securities 
Exchange Act of 1934; or the issuer is an insurance 
company meeting the conditions of Section 12(g)(2) (G) of 
the Securities Exchange Act of 1934 or is a closed-end 
investment management company registered under Section 
8 of the Investment Company Act of 1940 with securities 
registered under the Securities Act of 1933. 

C. The NASD shall require at least the following 
standards to be met for designation of securities of an 
issuer on the quotation system: 
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Net Tangible Assets 
Public Float 
Pre-Tax Income 
Net Income 
Shareholders 
Market Value of 
Float 
Minimum Bid 
Operating History 

Alt. No. l 
$4,000,000 

500,000 
750,000 
400,000 
800/400 

3,000,000 
$5/Share 

Alt. No. 2 
$12,000,000 

1,000,000 

800/400 

15,000,000 

3 Years 

''Net Tangible Assets'' is defined for purposes of 
this Rule to include the value of patents, copyrights, 
and trademarks but to exclude the value of good will. 

2 The minimum number of shareholders under each 
alternative is 800 for issuers with 500,000 to 
1,000,000 shares publicly held or a minimum of 400 if 
the issuer has either (i) over l million shares 
publicly held or (ii) over 500,000 shares publicly 
held and average daily trading volume in excess of 
2,000 shares per day for the six months preceding the 
transaction. 

The rules of the NASD shall require at least two 
authorized market makers for each issuer. 

Monday, November 2, 1992 
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D. The NASD shall require at least the following 
minimum corporate governance standards for its domestic 
issuers: 

I. Distribution of Annual and Interim Reports. 

a. Each issuer shall distribute to shareholders copies 
of an annual report containing audited financial 
statements of the company and its subsidiaries. The 
report shall be distributed to shareholders a 
reasonable period of time prior to the company's 
annual meeting of shareholders and shall be filed 
with the NASD at the time it is distributed to 
shareholders. 

b. Each issuer which is subject to SEC Rule 13a-13 
shall make available to shareholders copies of 
quarterly reports including statements of operating 
results either prior to or as -soon as practicable 
following the company's filing its Form 10-Q with 
the SEC. If the form of such quarterly report differs 
from the Form 10-Q, both the quarterly report and 
the Form 10-Q shall be filed with the NASD. The 
statement of operations contained in quarterly 
reports shall disclose, as a minimum, any substantial 
items of an unusual or nonrecurrent nature, net 
income, and the amount of estimated federal taxes. 

c. Each issuer which is not subject to SEC Rule 
13a-13 and which is required to file with the SEC or 
another federal or state regulatory authority interim 
reports relating primarily to operations and financial 
position shall make available to shareholders reports 
which reflect the information contained in those 
interim reports. Such reports shall be made 
available to shareholders either before or as soon as 
practicable following filing with the appropriate 
regulatory authority. If the form of the interim 
report made available to shareholders differs from 
that filed with the regulatory authority, both the 
report to shareholders and the report to the 
regulatory authority shall be filed with the NASD. 

2. Independent Directors. Each issuer shall maintain a 
minimum of two independent directors on its board of 
directors. For purposes of this section, "independent 
director" shall mean a person other than an officer or 
employee of the issuer or its subsidiaries or any other 
individual having a relationship which, in the opinion 
of the board of directors, would interfere with the 
exercise of independent judgment in carrying out the 
responsibilities of a director. 

3. Audit Committee. Each issuer shall establish and 
maintain an audit committee, a majority of the 
members of which shall be independent directors. 

4. Shareholder Meetings. Each issuer shall hold an 
annual meeting of shareholders and shall provide 
notice of such meeting to the NASD. 

5. Quorum. Each issuer shall provide for a quorum as 
specified in its by-laws for any meeting of the holders 
of common stock; provided, however, that in no case 
shall such quorum be less than 33 1/3 percent of the 
outstanding shares of the issuer's common voting 
stock. 

6. Solicitation of Proxies. Each issuer shall solicit 
proxies and provide proxy statements for all meetings 
of shareholders and shall provide copies of such proxy 
solicitation to the NASD. 

7. Conflicts of Interest. Each issuer shall conduct an 
appropriate review of all related party transactions on 
an ongoing basis and shall use the issuer's audit 
committee or a comparable body for the review of 
potential conflict of interest situations where 
appropriate. 

& Sl>aFeliohleF t.ppFoval Palley, Eaelt lssl!er slH!Il 
Fe<tffire sliaFelioldeF appFoval of lite iss11aaee of 
seeHrities ifl: eeHB:eetiea willt fue fellawiag: 

1r. epti<lfts jl!afts 6f ot11er speeial Feml!aeFation jl!afts 
f6f diFeeloFs, offieeFs, 6f key employees. 

Jr. AetiaHs FesHI!ing in a eilaftge in eea!rel of lite --e: +lie aee:tHisitiaa, EliFeet- Sf iaflireet, ef a bHsiness, 
a eompany, tangible 6f ininngible assets, 6f pFepel'ty 
Sf seeHrities ref3reseatiag ftftY ffileft iaterests: 

W FFem a EliFeetoF, offieeF; 6f Sllestantial seel!Fily 
liel<lel' of lite lssl!er ~<ling its SllBSiEiiaFies anti 
afliliates), 6f fF6m any eompany 6f j}ftl'ly in -
Ofte of Sllelt jlefSOftS bas a !liFeet 6f indiFeet in!eFesl; 

W Wllffe lite !'feSOnl 6f petential iss11anee of 
eemmea st6ek Sf seeHrities ea&v'eFtible ifl:t6 eemmaa 
sinelf etllllEI FeSlllt in an ineFease in elllslanEiiag 
eommon sllaFes of ~ 6f -. 

8. Shareholder Approval Policy. Each issuer shall 
require shareholder approval of a plan or 
arrangement under a. below or, prior to the issuance 
of designated securities under b., c., or d. below, 
when: 

a. A stock option or purchase plan is to be 
established or other arrangement made pursuant to 
which stock may be acquired by officers or 
directors, except for warrants or rights issued 
generally to security holders of the issuer or 
broadly based plans or arrangements including 
other employees (e.g. ESOP's). In a case where the 
shares are issued to a person not previously 
employed by the issuer, as an inducement essential 
to the individual's entering into an employment 
contract with the issuer, shareholder approval will 
generally not be required. 
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The establishment of a plan or arrangement under 
which the amount of securities which may be 
issued does not exceed the lesser of 1% of the 
number of shares of common stock, 1% of the 
voting power outstanding, or 25,000 shares will not 
generally require shareholder approval. 

b. The issuance wzll result in a change of control of 
the iSsuer. 

c. In connection with the acquisition of the stock or 
assets of another company if: 

( 1.) any director, officer or substantial shareholder 
of the issuer has a 5% or greater interest (or such 
persons collectively have a 10% or greater interest), 
directly or indirectly, in the company or assets to 
be acquired or in the consideration to be paid in 
the transaction or series of related transactions and 
the present or potential issuance of common stock, 
or securities convertible into or exercisable for 
common stock, could result in an increase in 
outstanding common shares or voting power of 5% 
or more; or 

(2) in the case of the present or potential issuance 
of common stock, or securities convertible into or 
exercisable for common stock, other than in a 
public offering for cash, where the common stock 
has or will have upon issuance voting power equal 
to or in excess of 20% of the voting power 
outstanding before the issuance of stock or 
securities convertible into or exercisable for 
common stock, or the number of shares of common 
stock to be issued is or wz11 be equal to or in 
excess of 20% of the number of shares of common 
stock outstanding before the issuance of the stock 
or securities. 

d. In connection with a transaction other than a 
public offering involving: 

( 1 J the sale or issuance by the issuer of common 
stock (or securities convertible into or exercisable 
for common stock) at a price less than the greater 
of book or market value which together with sales 
by officers, directors or substantial shareholders of 
the issuer equals 20% or more of common stock or 
20% or more of the voting power outstanding 
before the issuance; or 

(2) the sale or issuance by the company of common 
stock (or securities convertible into or exercisable 
for common stock) equal to 20% or more of the 
common stock or 20% or more of the voting power 
outstanding before the issuance for less than the 
greater of book or market value of this stock. 

e. Exceptions may be made upon application to the 
NASD when: 
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( 1.) the delay in securing shareholder approval 
would seriously jeopardize the financial viability of 
the issuer and 

(2.) reliance by the issuer on this exception is 
expressly approved by the issuer's audit committee 
or a comparable body. 

A company relying on this exception must mad to 
all shareholders not later than ten days before 
issuance of the securities a letter alerting them to 
its omission to seek the shareholder approval that 
would otherwise be required and indicating that the 
issuer's audit committee of the Board or a 
comparable body has expressly approved the 
exception. 

f. Only shares actually issued and outstanding 
(excluding treasury shares or shares held by a 
subsidiary) are to be used in making any 
calculation provided for in this paragraph 8. 
Unissued shares reserved for issuance upon 
conversion of securities or upon exercise of options 
or warrants will not be regarded as outstanding. 

g. Voting power outstanding as used in this 
paragraph 8 refers to the aggregate number of 
votes which may be cast by holders of those 
securities outstanding which entitle the holders 
thereof to vote generally on all matters submitted 
to the issuer's security holders for a vote. 

h. An interest consisting of less than either 5% of 
the number of shares of common stock or 5% of 
the voting power outstanding of an issuer or party 
shall not be considered a substantia/interest or 
cause the holder of such an interest to be regarded 
as a substantial secunly holder. 

E. Voting Rights. 

I. The NASD rules shall provide as follows: No rule, 
stated policy, practice, or interpretation shall permit 
the authorization for designation on the 
NASDAQ/National Market System ("authorization"), or 
the continuance of authorization, of any common stock 
or other equity security of a domestic issuer, if, on or 
after July 1, 1989, the issuer of such security issues 
any class of security, or takes other corporate action, 
with the effect of nullifying, restricting, or disparately 
reducing the per share voting rights of holders of an 
outstanding class or classes of common stock of such 
issuer registered pursuant to Section 12 of the 
Securities Exchange Act of 1934. 

2. For the purposes of paragraph I. of this Section, 
the following shall be presumed to have the effect of 
nullifying, restricting, or disparately reducing the per 
share voting rights of an outstanding class or classes 
of common stock ; : 
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a. Corporate action to impose any restriction on the 
voting power of shares of the common stock of the 
issuer held by a beneficial or record holder based 
on the number of shares held by such beneficial or 
record holder; 

b. Corporate action to impose any restriction on the 
voting power of shares of the common stock of the 
issuer held by a beneficial or record holder based 
on the length of time such shares have been held 
by such beneficial or record holder; 

c. Any issuance of securities through an exchange 
offer by the issuer for shares of an outstanding 
class of the common stock of the issuer, in which 
the securities issued have voting rights greater than 
or less than the per share voting rights of any 
outstanding class of the common stock of the issuer; 

d. Any issuance of securities pursuant to a stock 
dividend, or any other type of distribution of stock, 
in which the securities issued have voting rights 
greater than the per share voting rights of any 
outstanding class of the common stock of the issuer. 

3. For the purpose of paragraph 1. of this Section, the 
following, standing alone, shall be presumed not to 
have the effect of nullifying, restricting, or disparately 
reducing the per share voting rights of holders of an 
outstanding class or classes of common stock: 

a. The issuance of securities pursuant to an initial 
registered public offering; 

b. The issuance of any class of securities, through a 
registered public offering, with voting rights not 
greater than the per share voting rights of any 
outstanding class of the common stock of the issuer; 

c. The issuance of any class of securities to effect a 
bona fide merger or acquisition, with voting rights 
not greater than the per share voting rights of any 
outstanding class of the common stock of the issuer; 

d. Corporate action taken pursuant to state law 
requiring a state's domestic corporation to condition 
the voting rights of a beneficial or record holder of 
a specified threshold percentage of the corporation's 
voting stock on the approval of the corporation's 
independent shareholders. 

4. Definitions. The following terms shall have the 
following meanings for purposes of this Section, and 
the rules of the NASD shall include such definitions 
for the purposes of the prohibition in paragraph 1. of 
this Section: 

a. The term "common stock" shall include any 
security of an issuer designated as common stock 
and any security of an issuer, however designated, 
which, by statute or by its terms, is a common 

stock (e.g., a security which entitles the holders 
thereof to vote generally on matters submitted to 
the issuer's security holders for a vote). 

b. The term "equity security" shall include any 
equity security defined as such pursuant to Rule 
3all-l under the Securities Exchange Act of 1934. 

c. The term "domestic issuer" shall mean an issuer 
that is not a "foreign private issuer" as defined in 
Rule 3b-4 under the Securities Exchange Act of 
1934. 

d. The term "security" shall include any security 
defined as such pursuant to Section 3(a) (10) of the 
Securities Exchange Act of 1934, but shall exclude 
any class of security having a preference or priority 
over the issuer's common stock as to dividends, 
interest payments, redemption or payments in 
liquidation, if the voting rights of such securities 
only become effective as a result of specified 
events, not relating to an acquisition of the common 
stock of the issuer, which reasonably can be 
expected to jeopardize the issuer's financial ability 
to meet its payment obligations to the holders of 
that class of securities. 

F. Maintenance Criteria. After authorization for 
designation of a security on the NASDAQ/National 
Market System, the security must meet the following 
criteria in order for such designation to continue in 
effect: 

1. The issuer of the security has net tangible assets of 
at least: 

a. $2,000,000 if the issuer has sustained losses from 
continuing operations and/or net losses in two of its 
three most recent fiscal years; or 

b. $4,000,000 if the issuer has sustained losses from 
continuing operations and/or net losses in three of 
its four most recent fiscal years: 

2. There are at least 200,000 publicly held shares; 

3. There are at least 400 shareholders or at least 300 
shareholders of round lots; 

4. The aggregate market value of publicly held shares 
is at least $1,000,000. 

G. The Commission may rescind this order pursuant to 
its authority under Section 13.1-523 of the Act , thereby 
revoking this rule, if the Commission determines that the 
requirements of the NASDAQ/National Market System 
have been so changed or insufficiently applied so that the 
protection of investors is no longer afforded. 

H. The Commission shall have the authority to deny or 
revoke the exemption created by this Rule as to a specific 
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issue or category of securities. 

I. The NASD shall promptly notify the Commission when 
an issue of securities is removed from NASDAQ/National 
Market System designation. 

FINAl. 

STATE CORPORATION COMMISSION 

AT RICHMOND, OCTOBER 13, 1992 

COMMONWEALTH OF VIRGINIA, ex rel. 

STATE CORPORATION COMMISSION 

Ex Parte. in re: Promulgation 
of rules pursuant to Va. Code 
§ 13.1-523 (Securities Act) 

CASE NO. SEC920008 

ORDER ADOPTING RULES 

On or about June 8, 1992, the Division of Securities and 
Retail Franchising of the State Corporation Commission 
mailed notice to interested persons of proposed rules, rules 
changes, and forms ("Proposals") designed to implement 
various provisions of the Securities Act (Va. Code § 
13.1-501 et seq.) and to clarify some existing rules. The 
notice included a summary of the Proposals, an invitation 
to submit written comments, and information about 
obtaining copies of, as well as requesting a hearing on, the 
Proposals. In addition, the notice and the text of the 
Proposals were published in "The Virginia Register of 
Regulations," August 10, 1992, pp. 4233-4241. Several 
persons filed comments, but no one requested an 
opportunity to be heard. 

The Commission, upon consideration of the Proposals, 
the comments filed by interested persons and the 
recommendations of the Division, is of the opinion and 
finds that certain Proposals should be modified, as follows: 

Rule 505 (Foreign Issuer Exemption): Modify 
paragraph A to enlarge the exemption for equity 
securities to include American Depository Receipts 
representing such securities. 

Rule 506 (CBOE Exemption): Rewrite paragraph D.8. 
so that it conforms to the comparable provisions in 
the Chicago Board Options Exchange North American 
Securities Administrators Association, Inc. 
Memorandum of Understanding approved by NASAA 
on April 28, 1990. 

Rule ll06 (Series 65 Examination): Modify paragraph 
B to enlarge the scope of the waiver to expressly 
include unincorporated investment advisors and 
rewrite the text of the rule to clarify its provisions, 
including the limitation on its use to no more than 
two individuals per investment advisor. 
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The Commission is further of the opinion and finds that 
the other Proposals should be adopted as proposed; it is, 
therefore, 

ORDERED that the Proposals, as modified, considered 
in this proceeding, a copy of which is attached hereto and 
made a part hereof, be, and they hereby are, adopted and 
shall become effective as of October 15, 1992. 

AN ATTESTED COPY hereof, including the attachment, 
shall be sent to each of the following by the Clerk of the 
Commission: Any person who filed comments in this 
proceeding; the Commission's Division of Information 
Resources; Securities Regulation and Law Report. c/o The 
Bureau of National Affairs, Inc., 1231 25th Street, N.W., 
Washingion, D.C. 20037; and, Blue ~ Law Reporter, c/o 
Commerce Clearing House, Inc., 4025 West Peterson 
Avenue, Chicago, Illinois 60646. 

Rule 505 Foreign Issuer 

In accordance with Section 13.1-514 A.l3. of the Act, any 
equity or debt security issued by an issuer organized 
under the laws of any foreign country is exempted from 
the securities registration requirements of the Act provided 
the following criteria are met: 
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A. With respect to an equity security, the security is 
included on the List of Foreign Margin Stocks ("the list") 
periodically published by the Board of Governors of the 
Federal Reserve System ("the Board") or as an American 
Depository Receipt ("ADR") representing such a security 
whether or not the ADR is included on the list; and 

B. With respect to a debt security, the security meets 
the marginability requirements of Regulation T adopted by 
the Board. 

Rule 506 Chicago Board Options Exchange Exemption 

In accordance with Section 13.1-514 A.l2. of the Act, any 
security listed on the Chicago Board Options Exchange, 
Inc. ("CBOE") is exempt from the securities registration 
requirements of the Act if (i) the issuer of the security 
meets any of the criteria set forth in section A, below and 
(ii) the exchange has at least the criteria set forth in 
sections B through F, below: 

A. The issuer, or in the case of an American Depository 
Receipt, the foreign issuer of the underlying equity 
securities, has been subject to the reporting requirements 
of Section 13 of the Securities Exchange Act of 1934 for 
the preceding 180 days and is current in its filings; or, 

in the case of an insurance company meeting the 
conditions of Section 12(g) (2) (G) of the Securities 
Exchange Act of 1934, such company has been subject 
to the reporting requirements imposed by the 
applicable insurance regulatory authority in its 
domiciliary State lor the preceding 180 days and is 
current in its filings; or, 
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in the case of a closed-end investment management 
company registered under Section 8 of the Investment 
Company Act of 1940, such company has been subject 
to the applicable reporting requirements of Section 30 
of the Investment Company Act of 1940 for the 
preceding 180 days and is current in its filings. 

B. CBOE shall require that the issuer have a class of 
securities currently registered under Section 12 of the 
Securities Exchange Act of 1934; or in the case of an 
American Depository Receipt issued against the equity 
securities of a foreign issuer, such equity securities are 
registered pursuant to Section 12 of the Securities 
Exchange Act of 1934; or the issuer is an insurance 
company meeting the conditions of Section 12(g)(2)(G) of 
the Securities Exchange Act of 1934 or is a closed-end 
investment management company registered under Section 
8 of the Investment Company Act of 1940 with securities 
registered under the Securities Act of !933. 

C. CBOE shall require at least the following standards to 
be met for listing of common stock and other securities 
convertible into or carrying a right to purchase or 
subscribe to common stock of the issuer (hereafter 
referred to as "equity issues") on CBOE: 

Net Tangible Assets' 
Public Float 
Pre-Tax Income 
Net Income 
Shareholders' 
Market Value of Float 
Minimum Bid 
Operating History 

Alt. No. Alt. No. 2 

$4,000,000 $12,000,000 
500,000 1,000,000 
750,000 
400,000 
800/400 800/400 

3,000,000 15,000,000 
$5/Share 

3 Years 

''Net Tangible Assets'' is defined for 
purposes of this Rule to include the value of 
patents, copyrights, and trademarks but to 
exclude the value of good will. 

~ The minimum number of shareholders under each 
alternative is BOO for issuers with at least 
500,000 but less than 1,000,000 shares publicly 
held or a minimum of 400 if the issuer has either 
(i) at least 1,000,000 shares publicly held or 
(ii) at least 500,000 shares publicly held and 
average daily trading volume in excess of 2,000 
shares per day for the six months preceding the 
listing. 

D. CBOE shall require at least the following minimum 
corporate governance standards for its domestic issuers of 
equity issues: 

I. Distribution of Annual and Interim Reports. 

a. Each issuer shall distribute to shareholders copies 
of an annual report containing audited financial 
statements of the company and its subsidiaries. The 
report shall be distributed to shareholders a 

reasonable period of time prior to the company's 
annual meeting of shareholders and shall be filed 
with CBOE at the time it is distributed to 
shareholders. 

b. Each issuer which is subject to SEC Rule 13a-13 
shall make available to shareholders copies of 
quarterly reports including statements of operating 
results either prior to or as soon as practicable 
following the company's filing its Form 10-Q with 
the SEC. If the form of such quarterly report differs 
from the Form 10-Q, both the quarterly report and 
the Form 10-Q shall be filed with CBOE. The 
statement of operations contained in quarterly 
reports shall disclose, as a minimum, any substantial 
items of an unusual or nonrecurrent nature, net 
income, and the amount of estimated federal taxes. 

c. Each issuer which is not subject to SEC Rule 13a-
13 and which is required to file with the SEC or 
another federal or state regulatory authority interim 
reports relating primarily to operations and financial 
position shall make available to shareholders reports 
which reflect the information contained in those 
interim reports. Such reports shall be made 
available to sharehold ers either before or as soon 
as practicable following filing with the appropriate 
regulatory authority. If the form of the interim 
report made available to shareholders differs from 
that filed with the regulatory authority, both the 
report to shareholders and the report to the 
regulatory authority shall be filed with the CBOE. 

2. Independent Directors. Each issuer shall maintain a 
minimum of two independent directors on its board of 
directors. For purposes of this section D, "independent 
director" shall mean a person other than an officer or 
employee of the issuer or its subsidiaries or any· other 
individual having a relationship which, in the opinion 
of the board of directors, would interfere with the 
exercise of independent judgment in carrying out the 
responsibilities of a director. 

3. Audit Committee. Each issuer shall establish and 
maintain an audit committee, a majority of the 
members of which shall be independent directors. 

4. Shareholder Meetings. Each issuer shall hold an 
annual meeting of shareholders and shall provide 
notice of such meeting to CBOE. 

5. Quorum. Each issuer shall provide for a quorum as 
specified in its by-laws for any meeting of the holders 
of common stock; provided, however, that in no case 
shall such quorum be less than 33 l/3 percent of the 
outstanding shares of the issuer's common voting 
stock. 

6. Solicitation of Proxies. Each issuer shall solicit 
proxies and provide proxy statements for all meetings 
of shareholders and shall provide copies of such proxy 
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solicitation to CBOE. 

7. Conflicts of Interest. Each issuer shall conduct an 
appropriate review of all related party transactions on 
an ongoing basis and shall use the issuer's audit 
committee or a comparable body for the review of 
potential conflict of interest situations where 
appropriate. 

8. Shareholder Approval Policy. Each issuer shall 
require shareholder approval of a plan or 
arrangement under a. below or, prior to the issuance 
of designated securities under b., c., d. below, when: 

a. A stock option or purchase plan is to be 
established or other arrangement made pursuant to 
which stock may be acquired by officers or 
directors, except for warrants or rights issued 
generally to security holders of the issuer or 
broadly based plans or arrangements including other 
employees (e.g. ESOP's). In a case where the shares 
are issued to a person not previously employed by 
the issuer, as an inducement essential to the 
individual's entering into an employment contract 
with the issuer, shareholder approval will generally 
not be required. 

The establishment of a plan or arrangement under 
which the amount of securities which may be issued 
does not exceed the lesser of l% of the number of 
shares of common stock, l% of the voting power 
outstanding, or 25,000 shares will not generally 
require shareholder approval. 

b. The issuance will result in a change of control of 
the issuer. 

c. In connection with the acquisition of the stock or 
assets of another company if: 

(1.) any director, officer or substantial shareholder 
of the issuer has a 5% or greater interest (or such 
persons collectively have a 10% or greater interest), 
directly or indirectly, in the company or assets to 
be acquired or in the consideration to be paid in 
the transaction or series of related transactions and 
the present or potential issuance of common stock, 
or securities convertible into or exercisable for 
common stock, could result in an increase in 
outstanding common shares or voting power of 5% 
or more; or 

(2.) in the case of the present or potential issuance 
of common stock, or securities convertible into or 
exercisable for common stock, other than in a 
public offering for cash, where the common stock 
has or will have upon issuance voting power equal 
to or in excess of 20% of the voting power 
outstanding before the issuance of stock or securities 
convertible into or exercisable for common stock, or 
the number of shares of common stock to be issued 
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is or will be equal to or in excess of 20% of the 
number of shares of common stock outstanding 
before the issuance of the stock or securities. 

d. In connection with a transaction other than a 
public offering involving: 

(I.) the sale or issuance by the issuer of common 
stock (or securities convertible into or exercisable 
for common stock) at a price less than the greater 
of book or market value which together with sales 
by officers, directors or substantial shareholders of 
the issuer equals 20% or more common stock or 
20% or more of the voting power outstanding before 
the issuance; or 

(2.) the sale or issuance by the company of 
common stock (or securities convertible into or 
exercisable for common stock) equal to 20% or 
more of the common stock or 20% or more of the 
voting power outstanding before the issuance for less 
than the greater of book or market value of this 
stock. 

e. Exceptions may be made upon application to 
CBOE when: 

(1.) the delay in securing shareholder approval 
would seriously jeopardize the financial viability of 
the issuer and 

(2.) reliance by the issuer on this exception is 
expressly approved by the issuer's audit committee 
or a comparable body. 

A company relying on this exception must mail to 
all shareholders not later than ten days before 
issuance of the securities a letter alerting them to 
its omission to seek the shareholder approval that 
would otherwise be required and indicating that the 
issuer's audit committee of the Board or a 
comparable body has expressly approved the 
exception. 

f. Only shares actually issued and outstanding 
(excluding treasury shares or shares held by a 
subsidiary) are to be used in making any calculation 
provided for in this paragraph 8. Unissued shares 
reserved for issuance upon conversion of securities 
or upon exercise of options or warrants will not be 
regarded as outstanding. 

g. Voting power outstanding as used in this 
paragraph 8 refers to the aggregate number of votes 
which may be cast by holders of those securities 
outstanding which entitle the holders thereof to vote 
generally on all matters submitted to the issuer's 
security holders for a vote. 

h. An interest consisting of less than either 5% of 
the number of shares of common stock or 5% of 
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the voting power outstanding of an issuer or party 
shall not be considered a substantially interest or 
cause the holder of such an interest to be regarded 
as a substantial security holder. 

E. Voting Rights. 

l. The rules of CBOE shall provide as follows: No 
rule, stated policy, practice, or interpretation of CBOE 
shall permit the listing, or the continuance of the 
listing, of any common stock or other equity security 
of a domestic issuer, if, on or after [ the effective 
date of this Rule is to be inserted here ], the issuer of 
such security issues any class of security, or takes 
other corporate action, with the effect of nullifying, 
restricting, or disparately reducing the per share 
voting rights of holders of an outstanding class or 
classes of common stock of such issuer registered 
pursuant to Section 12 of the Securities Exchange Act 
of 1934. 

2. For the purpose of paragraph l. of this Section E, 
the following shall be presumed to have the effect of 
nullifying, restricting, or disparately reducing the per 
share voting rights of an outstanding class or classes 
of common stock: 

a. Corporate action to impose any restriction on the 
voting power of shares of the common stock of the 
issuer held by a beneficial owner or record holder 
based on the number of shares held by such 
beneficial owner or record holder. 

b. Corporate action to impose any restriction on the 
voting power of shares of the common stock of the 
issuer held by a beneficial owner or record holder 
based on the length of time such shares have been 
held by such beneficial owner or record holder. 

c. Any issuance of securities through an exchange 
offer by the issuer for shares of an outstanding 
class of the common stock of the issuer, in which 
the securities issued have voting rights greater than 
or less than the per share voting rights of any 
outstanding class of the common stock of the issuer. 

d. Any issuance of securities pursuant to a stock 
dividend, or any other type of distribution of stock, 
in which the securities issued have voting rights 
greater than the per share voting rights of any 
outstanding class of the common stock of the issuer. 

3. For the purpose of paragraph l. of this Section E, 
the following, standing alone, shall be presumed not to 
have the effect of nullifying, restricting, or disparately 
reducing the per share voting rights of holders of an 
outstanding class or classes of common stock: 

a. The issuance of securities pursuant to an initial 
registered public offering. 

b. The issuance of any class of securities, through a 
registered public offering, with voting rights not 
greater than the per share voting rights of any 
outstanding class of the common stock of the issuer. 

c. The issuance of any class of securities to effect a 
bona fide merger or acquisition, with voting rights 
not greater than the per share voting rights of any 
outstanding class of the common stock of the issuer. 

d. Corporate action taken pursuant to state law 
requiring a state's domestic corporation to condition 
the voting rights of a beneficial owner or record 
holder of a specified threshold percentage of the 
corporation's voting stock on the approval of the 
corporation's independent shareholders. 

4. Definitions. The following terms shall have the 
following meanings for purposes of this Section E, and 
the rules of CBOE shall include such definitions for 
the purposes of the prohibition in paragraph l. of this 
Section: 

a. The term "common stock" shall include any 
security of an issuer designated as common stock 
and any security of an issuer, however designated, 
which, by statute or by its terms, is a common 
stock (e.g., a security which entitles the holders 
thereof to vote generally on matters submitted to 
the issuer's security holders for a vote). 

b. The term "equity security" shall include any 
equity security defined as such pursuant to Rule 
3all-l under the Securities Exchange Act of 1934. 

c. The term "domestic issuer" shall mean an issuer 
that is not a "foreign private issuer" as defined in 
Rule 3b-4 under the Securities Exchange Act of 
1934. 

d. The term "security" shall include any security 
defined as such pursuant to Section 3(a)(l0) of the 
Securities Exchange Act of 1934, but shall exclude 
any class of security having a preference or priority 
over the issuer's common stock as to dividends, 
interest payments, redemption or payments in 
liquidation, if the voting rights of such securities 
only become effective as a result of specified 
events, not relating to an acquisition of the common 
stock of the issuer, which reasonably can be 
expected to jeopardize the issuer's financial ability 
to meet its payment obligations to the holders of 
that class of securities. 

F. Maintenance Criteria. After listing on CBOE, equity 
issues must meet the following criteria to continue to be 
listed on CBOE: 

l. The issuer of the security has net tangible assets of 
at least: 

Virginia Register of Regulations 

390 



a. $2.000,000 if the issuer has sustained losses from 
continuing operations and/or net losses in two of its 
three most recent fiscal years; or 

b. $4,000,000 if the issuer has sustained losses from 
continuing operations and/or net losses in three of 
its four most recent fiscal years; 

2. There are at least 200,000 publicly held shares; 

3. There are at least 400 shareholders or at least 300 
shareholders of round lots; 

4. The aggregate market value of publicly held shares 
is at least $1,000,000. 

G. The Commission may rescind this order pursuant to 
its authority under Section 13.1-523 of the Act, thereby 
revoking this rule, if the Commission determines that the 
listing requirements of CBOE have been so changed or 
insufficiently applied so that the protection of investors is 
no longer afforded. 

H. The Commission shall have the authority to deny or 
revoke the exemption created by this Rule as to a specific 
issue or category of securities. 

I. CBOE shall promptly notify the Commission of the 
delisting of an issue of securities by CBOE. 

ARTICLE VJII 

Forms 

Rule 800 Forms 

The Commission adopts for use under the Act the forms 
contained in the Appendix and listed below. 

A. Broker-Dealer and Agent Forms 

1. Form BD - Uniform Application for Registration of 
a Broker-Dealer 

2. Supplemental Information for Commonwealth of 
Virginia to Be Furnished with Revised Form BD 

3. Agreement for Inspection of Records 

4. Broker-Dealer's Surety Bond 

5. Form S.A.2. - Non-NASD Broker-Dealer Renewal 
Application 

6. Form S.D.4. - Non-NASD Broker-Dealer or Issuer 
Agent Renewal Application 

7. Form S.D.4.A. - Non-NASD Broker-Dealer or Issuer 
Agents to be Renewed Exhibit 

8. Form S.D.4.B. - Non-NASD Broker-Dealer or Issuer 
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Agents to be Canceled with no disciplinary history 

9. Form S.D.4.C. - Non-NASD Broker-Dealer or Issuer 
Agents to be Canceled with disciplinary history 

10. Form BDW - Uniform Notice of Termination or 
Withdrawal of Registration as a Broker-Dealer 

11. Form U-4 - Uniform Application for Securities 
Industry Registration 

12. Form U-5 - Uniform Termination Notice for 
Securities Industry 

B. Investment Advisor and Investment Advisor 
Representative Forms 

1. Form ADV - Uniform Application for Registration of 
Investment Advisors 

2. Agreement for Inspection of Records 

3. Surety Bond Form 

4. Form U-4 - Application for Investment Advisor 
Representative Registration. See A.ll above. 

5. Form U-5 - Application for Withdrawal of an 
Investment Advisor Representative. See A.l2 above. 

6. Form S.A.3. - Affidavit for Waiver of Series 65 
Examination 

C. Securities Registration Forms 

1. Form U-1 - Uniform Application to Register 
Securities 

2. Form U-2 - Uniform Consent to Service of Process 

3. Form U-2a - Uniform Form of Corporate Resolution 

4. Form S.A.4. - Registration by Notification - Original 
Issue 

5. Form S.A.5. - Registration by Notification 
Non-Issuer Distribution 

6. Form S.A.6. - Registration by Notification - Pursuant 
to Rule 403 Non-Issuer Distribution "Secondary 
Trading'' 

7. Form S.A.8. - Registration by Qualification 

8. Form S.A.lO - Request for Refund Affidavit (Unit 
Investment Trust) 

9. Form S.A.l2 - Escrow Agreement 

10. Form S.A.I3 - Impounding Agreement 

Monday, November 2, 1992 
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Rule 1106 Examination/Qualification 

A. An individual applying for registration as an 
investment advisor representative on or after July 1, 1989, 
shall be required to provide evidence of passing the 
Uniform Investment Adviser Law Examination, Series 65, 
with a minimum grade of 70 percent. 

B. In lieu of meeting the examination requirement 
described in paragraph A. of this Rule, an applicant who 
meets the qualifications set forth below may file with the 
Commission at its Division of Securities and Retail 
Franchising an executed Affidavit for Waiver of Series 65 
Examination (Form S.A.3). 

L No more than one other individual connected with 
the applicant's investment advisor is utilizing the 
waiver at the time the applicant files Form S.A.3. 

2. The applicant is, and has been for at least five 
years immediately preceding the date on which the 
applicant for registration is filed, actively engaged in 
the investment advisory business. 

3. The applicant has been for at least the two years 
immediately preceding the date on which the 
applicant is filed the president, chief executive officer 
or chairman of the board of directors of an 
investment advisor organized in corporate form or the 
managing partner, member, trustee or similar 
functionary of an investment advisor organized in 
noncorporate form. 

4. The investment advisor(s) referred to in paragraph 
3 has been actively engaged in the investment 
advisory business and during the applicant's tenure as 
president, chief executive officer, chairman of the 
board of directors, or managing partner, member, 
trustee or similar functionary had at least forty 
million dollars under management. 

5. The applicant verifies that he/she has read and is 
familiar with the investment advisor and investment 
advisor representative provisions of the Act and the 
provisions of Articles X - XIV of these Rules. 

6. The applicant verifies that none of the questions in 
Item 22 (disciplinary history) on his/her Form U-4 
have been, or need be, answered in the affirmative. 
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S.A.3 (10/92) 

COMMONWEALTH OF VIRGINIA 
STATE CORPORATION COMMISSION 

DIVISION OF SECURITIES AND RETAIL FRANCHISING 

AFFIDAVIT FOR WAIVER OF SERIES 65 EXAMINATION 
Pursuant to Rule 1106 

State of, _____________ _ 

County /City of ____________ , tow~: 

The undersigned, having been duly sworn, deposes and says: 

1. My name is _______________________ _ 

2. My CRD number is ____________________ _ 

3. The name of the investment advisor with which I am, or will be, connected is 

4. The CRD number of this investment advisor is, ____________ _ 

5. I am, and have been for at least the five years immediately preceding the date on 
which my application for registration was filed, actively engaged in the investment 
advisory business. 

6. I have been for at least the two years immediately preceding the date on which my 
application for registration was filed the president, chief executive officer, 
chairman of the board of directors, or managing partner, member, trustee or similar 
functionary, of an investment advisor actively engaged in the investment advisory 
business. 

7. The investment advisor(s) referred to in paragraph 6, above, have, or had during 
my tenure as president, chief executive officer, chairman of the board of directors, 
or managing partner, member, trustee or similar functionary, at least forty million 
dollars under management. 

8. I have read and am familiar with the investment advisor and investment advisor 
representative provisions of the Virginia Securities Act and the provisions of 
Articles X- XIV of this Commission's Securities Act Rules. 

9. None of the questions in Item 22 (disciplinary history) on my Form U-4 have been, 
or need be, answered in the affirmative. 

S1gnature of the Aff1ant 

Subscribed and sworn to before me, a Notary Public, this ______ day of 
-------' 19 __ 

--,;c="""""""'""""=c=(S EAL) Signature of the Notary Public 
My commission expires: __________ _ 

INSTRUCTIONS 
This form must be filed with the Division of Securities and Retail Franchising. 
Form U-4 (or any amendment) and any required fee must be filed with the 
NASAA/NASD Central Registration Depository system. 

Monday, November 2, 1992 
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Rule 1301 Performance Based Fees 

A, In accordance with Section 13.1-503 C of the Act, an 
investment advisor may enter into, extend, or renew any 
investment advisory contract to provide for compensation 
to the investment advisor on the basis of a share of the 
capital gains upon, or the capital appreciation of, the 
funds or any portion of the funds of a client, provided 
that the following conditions of this Rule are satisfied. 

B. Nature of the client 

L a. The client entering into the contract subject to 
this Rule must be a natural person or a company, as 
defined in paragraphs B.2. and F.L of this Rule, who 
immediately after entering into the contract has at 
least $500,000 under the management of the 
investment advisor; or 

b. A person who the registered investment advisor 
(and any person acting on his behalf) entering into 
the contract reasonably believes, immediately prior 
to entering into the contract, is a natural person or 
a company, as defined in paragraphs B.2, and F.L 
of this Rule, whose net worth at the time the 
contract is entered into exceeds $1,000,000. (The net 
worth of a natural person may include assets held 
jointly with such person's spouse.) 

2. The term "company" as used in paragraph B.L of 
this Rule does not include 

a. A private investment company, as defined in 
paragraph F.2. of this Rule; 

b. An investment company registered under the 
Investment Company Act of 1940; or 

c. A business development company, as defined in 
section 202 (a) (22) of the Investment Advisers Act 
of 1940, unless each of the equity owners (other 
than the investment advisor entering into a contract 
under the Rule) of any such company identified in 
this paragraph 2, is a natural person or company 
described in this paragraph B. 

C. Compensation formula. The compensation paid to the 
advisor under this Rule with respect to the performance of 
any securities over a given period shall be based on a 
formula which: 

L Includes, in the case of securities for which market 
quotations are readily available, the realized capital 
losses and unrealized capital depreciation of the 
securities over the period; 

2. Includes, in the case of securities for which market 
quotations are not readily available, 

a. The realized capital losses of the securities over 
the period and 

b. If the unrealized capital appreciation of the 
securities over the period is included, the unrealized 
capital depreciation of the securities over the 
period; and 

3. Provides that any compensation paid to the advisor 
under this Rule is based on the gains less the losses 
(computed in accordance with paragraphs C.L and 2. 
of this Rule) in the client's account for a period of 
not less than one year. 

D. Disclosure. In addition to the disclosure requirements 
of Form ADV, the advisor shall disclose to the client, or 
the client's independent agent, prior to entering into an 
advisory contract permitted by this Rule, all material 
information concerning the proposed advisory arrangement 
including the following: 

1. That the fee arrangement may create an incentive 
for the advisor to make investments that are riskier 
or more speculative than would be the case in the 
absence of a performance fee; 

2. Where relevant, that the advisor may receive 
increased compensation with regard to unrealized 
appreciation as well as realized gains in the client's 
account; 

3. The time period which will be used to measure 
investment performance throughout the term of the 
contract and its significance in the computation of the 
fee; 

4. The nature of any index which will be used as a 
comparative measure of investment performance, the 
significance of the index, and the reason the advisor 
believes the index is appropriate; and 

5. Where an advisor's compensation is based on the 
unrealized appreciation of securities for which market 
quotations are not readily available, how such 
securities will be valued and the extent to which the 
valuation will be independently determined. 

E. Arms-Length Contract The investment advisor (and 
any person acting on its behalf) who enters into the 
contract must reasonably believe, immediately prior to 
entering into the contract, that the contract represents an 
arm's-length arrangement between the parties and that the 
client (or in the case of a client which is a company as 
defined in paragraph F.L of this Rule, the person, 
representing the company), alone or together with the 
client's independent agent, understands the proposed 
method of compensation and its risks. The representative 
of a company may be a partner, director, officer or an 
employee of the company or the trustee, where the 
company is a trust, or any other person designated by the 
company or trustee, but must satisfy the definition of 
client's independent agent set forth in paragraph F.4. of 
this Rule. 
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F. Definitions. For the purpose of this Rule: 

1. The term "company" has the same meaning as in 
section 202 (a) (5) of the Investment Advisers Act of 
1940. 

2. The term "private investment company" means a 
company which would be defined as an investment 
company under section 3 (a) of the Investment 
Company Act of 1940 but lor the exception provided 
from that definition by section 3 (c) (I) of such Act. 

3. The term "affiliate" has the same meaning as in 
section 2 (a) (3) of the Investment Company Act of 
1940. 

4. The term "client's independent agent" means any 
person agreeing to act as the client's agent in 
connection with the contract other than: 

a. The investment advisor acting in reliance upon 
this Rule, an affiliated person of the investment 
advisor, an affiliated person of an affiliated person 
of the investment advisor, or an interested person of 
the investment advisor as defined in paragraph F.5. 
of this Rule; 

b. A person who receives, directly or indirectly, any 
compensation in connection with the contract from 
the investment advisor, an affiliated person of the 
investment advisor, an affiliated person of an 
affiliated person of the investment advisor or an 
interested person of the investment advisor as 
defined in paragraph F.5. of this Rule; or 

c. A person with any material relationship between 
himself (or an affiliated person of such person) and 
the investment advisor (or an affiliated person of 
the investment advisor) that exists, or has existed at 
any time during the previous two years. 

5. The term "interested person" as used in paragraph 
FA. of this Rule means: 

a. Any member of the immediate family of any 
natural person who is an affiliated person of the 
investment advisor; 

b. Any person who knowingly has any direct or 
indirect beneficial interest in, or who is designated 
as trustee, executor, or guardian of any legal 
interest in, any security issued by the investment 
advisor or by a controlling person of the investment 
advisor if the beneficial or legal interest of the 
person in any security issued by the investment 
advisor or by a controlling person of the investment 
advisor 

i. exceeds one tenth of one percent of any class of 
outstanding securities of the investment advisor or a 
controlli ng person of the investment advisor; or 
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ii. exceeds 5% of the total assets of the person 
(seeking to act as the client's independent agent); or 

c. Any person or partner or employee of any person 
who at any time since the beginning of the last two 
years has acted as legal counsel for the investment 
advisor. 

6. a. The term "securities for which market quotations 
are readily available" in paragraph C. of this Rule has 
the same meaning as in Rule 2a-4 (a) (1) under the 
Investment Company Act of 1940 (17 CFR 270.2a-4 (a) 
(I). 

b. The term "securities for which market quotations 
are not readily available" in paragraph C. of this 
Rule means securities not described in paragraph 
F.6.a. of this Rule. 

ARTICLE XIV 

MISCELLANEOUS 

Rule 1400 Clarification Qf Investment Advisor 
Reoresentative 

For purposes of clause (iv) of the definition of 
"investment advisor representative" in Section 13.1-501 of 
the Act, an individual is deemed to have prepared reports 
or analyses concerning securities if that individual is 
identified to a client as having prepared such reports or 
analyses. 

Rule 1401 Investment Advisor Representative Registration 
on Behalf Qf_ Other Investment Advisors 

395 

A. Purpose of Rule; Definitions. 

I. The purpose of this Rule is to permit an individual 
who is registered under the Act as an investment 
advisor representative to assist clients in the selection 
of other investment advisors without being subject to 
investment advisor representative registration 
requirements with respect to the other investment 
advisors. 

2. As used in this Rule, the term "other investment 
advisor" means an investment advisor other than the 
one on whose behalf the individual is registered as an 
investment advisor representative. 

B. Registration Required. 

An individual is subject to investment advisor 
representative registration requirements of the Act with 
respect to any other investment advisor unless the 
following conditions exist when the individual initially 
engages, with respect to such advisor, in activity which 
would require registration as an investment advisor 
representative under the Act. 
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l. The individual is registered under the Act as an 
investment advisor representative of an investment 
advisor so registered under the Act. 

2. The other investment advisor is registered under 
the Act as an investment advisor. 

C. Other Provisions Apply. 

Except as expressly provided in this Rule, nothing 
contained in this Rule is intended, or should be construed, 
to relieve any person utilizing this Rule from complying 
with the applicable provisions of the Act or of any other 
of these Rules. 
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GOVERNOR 

EXECUTIVE ORDER NUMBER FIFTY-SEVEN iJill_ 

HOTLINE FOR STATE EMPLOYEES TO REPORT 
FRAUD, WASTE, OR ABUSE 

By virtue of the authority vested in me as Governor 
under Article V of the Constitution of Virginia and Chapter 
5 of Title 2.1 of the Code of Virginia, and subject to my 
continuing and ultimate authority and responsibility to act 
in such matters, I hereby direct the Department of the 
State Internal Auditor to establish, by October 1, 1992, a 
statewide toll-free telephone "hotline" to encourage state 
employees to report situations where fraud, waste, and 
abuse may occur in Virginia state agencies and institutions. 

There exists within state government, as in every other 
state in the nation, an ongoing and continuing possibility of 
fraud, waste, and abuse in the conduct of government 
business. Despite the Commonwealth's longstanding record 
of honesty and integrity in the management of its affairs, 
we cannot be complacent. We must be diligent in 
maintaining our record as an ethical and fiscally 
responsible state government. 

State employees will have the opportunity to 
anonymously report possible instances of fraud, waste or 
abuse by using the toll-free telephone hotline. The hotline 
shall be administered through the Department of the State 
Internal Auditor (DSIA). This arrangement will coincide 
with the responsibilities that executive branch agency 
heads have for maintaining appropriate internal controls to 
protect against fraud, waste, and abuse. 

DSIA, through its network of internal auditing programs, 
shall ensure that Investigation and resolution activities are 
undertaken in response to reports received on the hotline. 
DSIA shall determine the authenticity of allegations and 
that appropriate corrective actions are taken to rectify any 
fraud, waste, and abuse. 

DSIA shall also ensure that its investigation and 
resolution activities are undertaken in the most cost 
effective manner. Accordingly, It should assign 
responsibility for investigation and resolution to other 
investigative staffs if currently required by law and, as 
appropriate, avoid duplicating or replacing existing 
investigation and resolution functions. 

State employees shall be notified of the creation of the 
hotline through such measures as Personnel Communique. 
payroll stubs, and Virginia's statewide government 
telephone directory. Reminders of the purpose and 
availability of the hotline shall be issued from time to 
time. 

All executive branch agencies of the Commonwealth will 
cooperate with and provide assistance to DSIA to the 
fullest extent allowed by law. 

This Executive Order shall become effective upon its 
signing and shall remain in full force and effect until 
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October 1, 1994, unless amended or rescinded by further 
executive order. 

Given under my hand and under the Seal of the 
Commonwealth of Virginia this 28th day of September, 
1992. 

jsj Lawrence Douglas Wilder 
Governor 

GOVERNOR'S COMMENTS ON PROPOSED 
REGULATIONS 

(Required by § 9-6.12:9.1 of the Code of Virginia) 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT 

Title of Regulation: VR 394-01-02. Virginia Certification 
Standards for Building and Amusement Device 
Inspectors, Blasters and Tradesmen. 

Governor's Comment: 

The intent of this regulation is to provide m1m1mum 
competency standards for persons certified in their trade 
areas. Pending public commen~ I recommend approval of 
this regulation. 

/sf Lawrence Douglas Wilder 
Governor 
Date: October 6, 1992 

Title of Regulation: VR 394-01-04. Virginia Amusement 
Device Reguiations/1990. 

Governor's Comment: 

The purpose of this regulation is to provide uniform 
standards for the construction, maintenance, operation, and 
inspection of amusement devices. Pending public comment, 
I recommend approval of this regulation. 

397 

/sf Lawrence Douglas Wilder 
Governor 
Date: October 6, 1992 

******** 
Title of Regulation: VR 394-01-06. Virginia Statewide Fire 
Prevention Code/1990. 

Governor's Comment: 

The intent of this regulation is to provide minimum 
safety standards for the protection of life and property 
from the hazards of fire or explosion. Pending public 
comment, I recommend approval of this regulation. 
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/S/ Lawrence Douglas Wilder 
Governor 
Date: October 6, 1992 

* •••••• * 

Title of Regulation: VR 394-01-21. Virginia Uniform 
Statewide Building Code, Volume I • New Construction 
Code/1990. 

Governor's Comment: 

The purpose of this regulation is to protect the health, 
safety, and welfare of building users, and to provide for 
energy and water conservation, and accessibility for the 
physically handicapped and aged. Pending public comment, 
I recommend approval of this regulation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: October 6, 1992 

• * •• * ••• 

Title of Regulation: VR 394-01-22. Virginia Uniform 
Statewide Building Code, Volume II Building 
Maintenance Code/1990. 

Governor's Comment: 

The intent of this regulation is to provide mtmtmum 
safety standards for the protection of life and property in 
the use and maintenance of buildings and structures. 
Pending public comment, I recommend approval of this 
regulation. 

Is/ Lawrence Douglas Wilder 
Governor 
Date: October 6, 1992 
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HJR 244: 
Joint Subcommittee on 

Enhancing End-use 
Recycling Markets 

August 19, 1992, Richmond 

Delegate Watkins, patron of HJR 244, 
explained that he introduced the resolution in 
order to study the availability of markets for 
recyclables to the private sector. He suggested 
that emphasis be placed on what the Common­
wealth can do to make markets available to the 
private sector and proposed focusing on any 
statutory or regulatory barriers to market devel­
opment. 

Staff presented portions of the informa­
tion included in the initial staff study a..<; general 
background for the joint subcommittee's delib­
erations. The amount of municipal solid waste 
(MSW) has increased 71% since 1975, while 
once popular disposal alternatives, such as 
landfills and incineration, have become less 
attractive as waste management options be­
cause of cost, groundwater pollution, methane 
gas production, truck traffic, air pollution, and 
ash disposal. To counteract these problems, 
recent trends have focused on reducing the 
amount of waste placed in landfills or inciner­
ated. In 1960,only 6.7%ofMSWwasrecycled; 
in 1988 about 13% was recycled. 

State Initiatives 
Recycling is the sum of three components: 

(i) collection of waste materials, (ii) preparation 
of wastes for industry markets, and (iii) the use 
of prepared wastes in the manufacture of a 
product. Manufacturers require high quality 
recyclables supplied regularly, in consistent 
volumes, at a price competitive with virgin raw 
materials. Early recycling efforts focused on 
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the collection of waste materials but virtually 
ignored market development. Initiatives other 
states have enacted in an effort to stimulate end­

use markets include the requirement for pur­
chasing goods with recycled content by the 
state. Because state and local expenditures 
account for about 12% of the gross national 
product, state procurement policies can have a 
great impact on developing markets for re­
cyclables. Four years ago just 13 states had 
procurement policies; today all 50 states have 
policies in one form or another. Procurement 
programs can have many different forms: price 
preferences, life cycle costing, procurement 
goals or set-asides, demonstration programs, 
technical assistance, and research. Thirty-eight 
states have laws that direct or encourage states 
Lo purchase recycled goods; 20 authorize agen­

cies to purchase goods at a cost of up to 10% 
more than for competing goods; and 23 allow 
agencies to spend 5 to 10% more for products 
with recycled content, although the price pref­
erence in half those cases applies only to paper 
and paper products. Minimwn content stan­
dards can create demand for recyclables by the 
requirement that a certain percentage of a prod­
uct be manufactured from recyclables. Seven 
states require newspapers to use some specified 
percentage of recycled paper in newsprint. 

Initiatives encouraging manufacturers to 
use recyclables take many forms: tax incen­
tives (including deductions, credits, exemp­
tions, orreducedrates),grants or loans, venture 
capital programs, enterprise zones, and inter­
state cooperation. Most states use tax incen­
tives to some degree to foster the relocation, 
start-up, or expansion of industry to enhance 
their economic climates. To encourage invest­
ment by private industry, a tax incentive may be 
a deduction, exemption, tax credit, or reduced 
taxrateonsales,property, or income taxes. The 
goal of tax incentives for the recycling industry 
is to encourage private industry to install new, 
or retrofit existing, machinery with compo­
nents that will increase the capacity to process 
or manufacture recycled goods. Other tax in­
centives are designed to encourage the produc­
tion of recycled goods or goods with a certain 
percentage of recycled content. 

Grants or loans to private industry or 
localities are the most popular way by which 
states assist recycling industries with capital 
financing. Twenty-five use grants and loans as 
a means to promote the recycling industry. 
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State venture capital programs, either directly or indirectly, increase 
the amount of equity or risk capital available to private firms. Venture 
capital is provided to new firms in an effort to enhance the business climate. 
A measurable goal, such as job creation or an increased tax base, are usually 
linked to venture capital initiatives. Nine states have established venture 
capital programs to support the recycling industry. 

Enterprise zones were created in the 1980s to encourage private 
investment in distressed communities. The zones use incentives to make 
specific areas more attractive to business and may include tax incentives, 
property tax credits, low-interest loans, and job training. Seven states use 
enterprise zones to promote recycling. 

States have also encouraged recycling by supporting research and 
development efforts that implement processes that allow manufacturers and 
processors of waste to operate more efficiently. Fourteen states have small 
business incubators established to increase the number of high-tech jobs. 
The incubators are usually associated with a university and provide work 
space, administrative and professional services, and other means of assis­
tance, all designed to aid small businesses. "High-tech centers" have been 
authorized or funded by 12 states, and 24 states fund recycling research. 

Twenty-two states have undertaken some form ofinterstate coopera­
tion in an effort to develop markets for recyclables. Underlying such 
regional efforts is the idea that states can work together to ensure a supply 
of recyclables from an entire region, thereby persuading a finn to locate in 
the area. 

Market Development Studies 

A brief history of previous studies that considered market develop­
ment was presented. The first was completed by M.I.D.A.S. for the 
Department of Waste Management (DWM). The common theme in the 
recommendations of the M.I.D.A.S. study was "central authority." To 
overcome the obstacles to successful recycling identified by the study 
(inconsistent data from localities, lack of coordinated programs, absence of 
processing facilities, lack of cooperation among localities, and a lack of 
understanding of the economics of recycling) there were several recom­
mendations. The two most significant were that the DWM be directed to 
develop a master plan for a statewide comprehensive recycling/collection 
program and that the department be responsible for all aspects of a state 
marketing center for recyclable materials. 

The study by C.I.T. for the Secretaries of Natural Resources and 
Economic Development recommended a two-part strategy for a successful 
recycling market plan. First, the plan should target those recyclables that 
will contribute the most toward the 25% rate by 1995. Because paper and 
yard waste constitute 60% of the waste stream, C.I.T. focused on those 
materials in formulating its strategies. Second, the strategy should develop 
new technologies and markets for recyclables, which include cooperation 
between the public and private sectors. The recommendations by C.I. T. to 
implement that two-part strategy focused on interaction between public and 
private organizations, such as public/private partnerships for providing 
services and establishing recycling facilities and preparing an agenda for 
future recycling by forming a working group of representatives from both 
the public and private sectors. 
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The DWM study on promoting the procurement and use of recyc1ed 
products by the agencies of the Commonwealth identified four barriers to 
procurement: lack of standards for recycled products, existence of federal 
incentives for virgin materials, lack of demand-side incentives, and lack of 
training for procurement agencies and staff. DWM recommended the 
establishment of an advisory committee to eva1uate the procurement and 
the enactment of demand-side incentives. 

Local Recycling Plans 

DWM' s Harry Gregori provided an update on the efforts of localities 
in meeting the requirement for submission of solid waste plans. Seventy­
nine plans were submitted to the department, and together the plans 
included all327 jurisdictions of the Commonwealth. Of the 79 plans, 43 
were regional and 36 were independent. As of August 19, 1992, the 
department had approved 65 of the plans. Mr. Gregori reminded the 
members that the requirement for plans by localities was enacted to ensure 
that a steady supply of recyclables is diverted from landfills. Localities 
were allowed to design their own plans given the markets in their areas and 
other factors. 

To illustrate the flexibility of the program, Mr. Gregori presented four 
case studies: Bedford County, a regional plan for southeastern Virginia, 
Town of Herndon and City of Roanoke. In discussing how localities meet 
the mandatory recycling rates, Mr. Gregori raised issues regarding recy~ 
cling rate calculations. He pointed out that one locality, Bedford, has a 
recycling rate of93.2% because the locality can count toward its recycling 
rate the residue paper generated by an envelope plant The paper is sent to 
a recycler and, technically, the locality need not do anything else. He raised 
the question of what the intent of the law is, as well as how to continue 
encouragement of beneficial practices. 

Nancy Williams, also of the DWM, provided the joint subcommittee 
with background information on the activities of local governments. She 
presented a sunrmary of the information collected by annual survey of 
localities. In 1988, there were just 33 active recycling collection programs; 
by 1991, the figure had increased to 109. Those initial programs collected 
only aluminum and newspaper, but, by 1991, the programs collected the 
full rangeofrecyclables. Georgiana Ball provided a brief overview of state 
agency activities regarding recycling. State agencies are required to estab~ 
lish recycling programs for both the use and collection of recyclable 
materials. The agencies submit to the department a recycling plan and an 
annual report. There are currently 152 recycling programs and the total 
collections for 1991 were4,630 tons. In downtown Richmond state offices 
alone, 30 tons of office paper are collected monthly, Regarding procure~ 
ment of recycled materials by state agencies, Ms. Ball stated that in fiscal 
year 1990-91, $5 million was spent on the purchase of recycled goods. 
There are 79 items with recycled content on state contract. 

Market Development 

G. Steven Coe, recycled markets manager for the DWM, described 
the department's activities in the area of market development. His duties 
have included cataloging the markets available to Virginia businesses and 
providing technical assistance to localities. The program began in 1990 by 
identifying just over 200 markets available for 12 types of materials. Mr. 
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Coe stated that an identified market depends on 
the entity that has the recyclable and what the 
recyclable is. For example, for a locality that 
has collected newspaper for reuse, the market 
would be the business that bales the papers and 
subsequently ships the paper to a manufacturer. 
For a collector and processor, the market is the 
end use, that is, the manufacturer making the 
final product. Currently, on the -markets data­
base there are 109 Virginia listings and 263 out 
of state market listings. The listings include 
both processors and end-use manufacturers. 
Mr. Coe explained that a supply of recyclables 
has been mandated by the legislature in the form 
of recycling rates, and the second part of the 
equation is identifying the markets for the 
materials. 

Mr. Coe has also been involved in an 
incentive program for end~use market develop~ 
ment, the recyclable equipment tax credit. A 
company may avail itself of the credit between 
January 1,1991, and January 1,1995, for !0% 
ofpurchasepriceofrecycling equipment. There 
are presently 103 applications for certification: 
27 have been approved, 51 denied, and 25 are 
pending. The total tax credit authorized as of 
August 1992 is $347,373.74. His opinion was 
that the tax credit had stimulated growth, par~ 
ticularly for small companies deserving to enter 
the market. To be approved for the credit, the 
equipment must be "process" equipment; that 
is, it must prepare the material for use in a 
manufacturing process or process it as an end 
product. 

Mr. Gregori concluded by raising several 
issues regarding market development, which 
the members might want to consider during the 
course of their study. One method of enhancing 
markets is to target particular waste streams for 
action. An increase in the tax credit or the scope 
of the tax could be one action. He also discussed 
encouraging state procurement of recycled 
goods. Formal market development strategies 
might include recycling cooperatives, recycling 
market development zones, centralizedresource 
recovery complexes, and "closed loop" pro~ 
grams. 

Role of Economic Development 

The Department of Economic Develop­
ment had three speakers describe its role in 
Virginia's recycling program. The first was 
Robert Smith, state coordinator of the Small 
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Business Development Center program, which 
is designed to provide management and techni­
cal business assistance to small businesses in 
the Conunonwealth through 19 offices located 
around Virginia. The program is jointly spon­
sored and funded by the state, federal govern­
ment, and local organizations. Assistance is 
provided through management training and 
individual contact. 

Mr. Smith provided information on the 
economicimpactoftheprogramin 1991, which 
resulted in 1,34 7 jobs created and 387 saved, 
over $22 million in new capital investment, and 
$27 millioninincreasedsales. \Vhilerecycling 
has not been the major focus of the program, 
over the last year, the office has worked with 19 
businesses engaged in recycling activities. The 
program provided assistance in locating sources 
of funding and markets, expanding the busi­
ness, transferring technology, and locating 
recycling feedstock. Mr. Smith identified bar­
riers faced by recycling firms. The first was the 
availability of financing, which is particularly 
acute for new business. In a new industry, a 
borrower's lack of a track record makes financ­
ing difficult to secure. Recycling firms also 
face problems in site location, due in part to 
environmental concerns of communities. Mr. 
Smith also mentioned the lack of market de­
mand for recycled products as a barrier recy­
cling firms face. 

Also from the Department of Economic 
Development, Jim McKean described how 
Industry Services provides assistance to com­
panies doing business in Virginia in an effort to 
enhance the business climate. Efforts include 
visiting manufacnrrers every two years and 
aiding them with problems they have identi­
fied. Industry Services acts as an ombudsman 
between the company and state agencies. Forms 
of assistance have included certifying equip­
ment as recycling equipment for the tax credit 
and helping companies with the permitting 
process. 

The final speaker from the department 
was Robert DeMauri, director of marketing. 
He characterized the focus of the department as 
creation of jobs and expansion of the 
Commonwealth's tax base. His program con­
sists of two components: media advertising 
and regular mailings. Marketing managers 
continue efforts by calling on potential and 
active business prospects by discussing how 
Virginia locations can meet specific business 
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needs. The managers, in providing site location assistance, act as the 
business' contact in locating information and funding sources necessary to 
satisfy requirements. He stated that the department is working with several 
recycling companies and described theirparticularneeds. Such businesses 
evaluate the concentration and quantities of recyclable materials as well as 
accessible markets. The final decision as to whether a business locates in 
Virginia is market -driven; that is, how price competitive the recycled 
product is and the responsiveness of the state's regulatory process. In 
addition, for small businesses or start-up businesses, a source of funding 
is crucial. 

State Procurement 
Dave Greiner, contract manager for the Division of Purchases and 

Supply of the Department of General Services, described the procurement 
program for items on state contract. The division instituted an affirmative 
program in 1989, which has four basic parts. The first is a recovered 
materials preference. The agency reviews the contract to identify any 
barriers that would disqualify a recycled product and then eliminates the 
barrier. The department utilizes the 10% price preference for paper goods 
or specifies a recycled product in its contracts. In the second component 
of the program, the agency promotes the purchase of recovered materials 
by stating its interest in recycled goods. The agency also notifies the end­
users, the state agencies, of the products containing recycled content that 
can be obtained through the central warehouse. Third, through the 
certification process, bidders are required to certify the percentage of 
recovered materials in the product, and fourth, there is an annual review 
and report on the types of goods purchased, the content, price comparisons, 
the experience agencies had with the product, and any recommendations 
the agencies have. 

Kevin Byrnes, executive director of the Central Virginia Waste 
Management Authority (CVWMA), pointed out to the subcommittee that 
local governments have significantly increased the collection infrastruc­
ture for recyclables. Additionally, private trash collection service compa­
nies have increased the availability of residential and commercial recy­
cling services. There has also been moderate growth of regional recyclable 
material processing capacity. What has not increased are new local or state 
end-use markets for the consumption of recyclable material. 

Demand-Side Proposals 

Mr. Byrnes explained that CVWMA proposed introduction of HJR 
244, because Virginia's approaches have not been adequate. To date, the 
focus has been on supply-side programs that encourage collection of 
material in order to guarantee a supply of feedstock. The aim of demand­
side programs, which are becoming more popular across the nation, is 
stimulating end-usedemand by encouraging industrial expansion through 
various incentives. He urged that any demand-side program for Virginia 
reflect three factors: (i) the general composition of the waste stream, (ii) the 
impact of existing programs, and (iii) the relative strengths of the several 
recycling markets. 

Mr. Byrnes also provided the subcommittee members with several 
ideas for demand-side legislation: 
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It Examine state and optional local taxation policies that adversely impact 
important steps in the recycling system; 

II Encourage the reduction and recycling of packaging through flexible 
mandates that provide manufacturers with choices for compliance (e.g., the 
originally proposed Massachusetts Recycling Initiatives); 

II Repeal the sunset date on the tire tax and use the funds generated by the 
tax to implement a statewide program; 

II Investigate the use of recycled oil and lubricants in state vehicle fleet 
maintenance; and 

IIIII Encourage the progress of the Recycled Materials in Highway Construc­
tion Advisory Committee. 

He also suggested that when evaluating recycling programs estab­
lished by state agencies, consideration be given two major areas: (i) the 
compatibility of agency programs with local and regional recycling plans 
and (ii) the level of cooperation between agencies and local governments 
to reduce storage and transportation costs and to increase procurement of 
recycled products. He followed with a suggestion that all political subdi­
visions,notjust agencies and local governments, be required to develop and 
implement recycling programs. 

Rural Concerns 
The final speaker was Pat Therrien, the regional recycling markets 

manager for the Appalachian Regional Recycling Consortium. The con­
sortium consists of 21 counties and 5 cities, all located in southwest 
Virginia. She presented the particular concerns of rural localities, which 
must operate their programs given constraints such as small budgets and 
small populations spread over large geographic areas. She urged that these 
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localities not be given any more mandates 
unless flmds are available to carry them out. 
Ms. Therrien made several suggestions to the 
joint subcommittee and characterized procure­
ment as the most effective method of increas­
ing the markets. Purchases by state and local 
governments of materials with a mandated 
percentage of post-consumer content would 
benefit the markets. She also encouraged the 
joint subcommittee to require the Virginia 
Department of Transportation to include per­
centage goals for recycled materials in its five­
year plan. Ms. Therrien asked that the Virginia 
Solid Waste or Recycling Loan Fund be fully 
funded and that loans be made available only to 
programs that demonstrate positive impact on 
the use of post-conswner recycled materials. 
To provide an incentive for regional coopera­
tive programs, grants should be available to 
counties, cities, or towns participating in coop­
erative programs. She also urged that technical 
assistance be provided to Virginia's businesses 
and industries and economic development 
programs be established for further promotion 
of recycling endeavors. 

The Honorable Kenneth R. Plum, Chairman 

Legislative Services contact: MartinG. Farber 

SJR 505: Joint Subcommittee to Study Land Transfers 
in the Shenandoah National Park 

October 2, 1992, Richmond 

Since the subcommittee's last meeting, Congressman George Allen 
offered legislation that would have granted to the Commonwealth those 
secondary roads within Shenandoah National Park "as they now exist." 
This proposal, however, was not supported by Congressman Bruce Vento, 
chainnan of the Subcommittee on Parks and Public Lands of the House 
Committee on Interior and Insular Affairs, and was not approved. Instead, 
Congressman Vento offered to sponsor an amendment that would permit 
establishment of an "agreement" between the Secretary of the Interior and 
the Commonwealth, providing for the maintenance of state secondary 
roads within the park. Under the "Vento Amendment," title to the roads 
would remain with the federal government. 

After a discussion with its staff, representatives of the Virginia 
Department ofTransportation, and representatives of Congressman Allen's 
office and Senator Charles Robb's office, the subcommittee unanimously 
declined to endorse Congressman Vento's amendment. The members 
agreed to renew efforts to obtain legislative relief along the lines proposed 
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by Congressman Allen when the next Congress 
convenes. 

In the meantime, in order to enable the 
subcommittee better to evaluate the desirability 
and feasibility of having the National Park 
Service assume all responsibility for roads within 
Shenandoah National Park, staff was directed to 
obtain further information regarding treatment 
of roads within other national parks in Virginia 
and within the Great Smoky Mountains N a­
tiona} Park in North Carolina and Tennessee. 

The Honorable Frank W. Nolen, Chairman 

Legislative Services contact: Alan B. Wambold 
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HJR 47: Joint Subcommittee Studying the Increased Mortality Rate 
and the Increased Rate of Certain Types of Cancer among Firefighters 

Adopted by the 1992 Session of the Gen­
eral Assembly, HJR 47 directed the joint sub­
committee to study work-related health risks 
for firefighters and to examine presumptive 
cancer laws in other states. While entry into 
burning buildings and rescue efforts directly 
place firefighters in jeopardy, exposure to un­
seen carcinogenic substances increasing! yprev a­
lent throughout society has elevated cancer to a 
major occupational hazard for firefighters; 
protective gear and clean-up protocol may not 
ensure their health and safety. Some localities 
cannot afford the expensive special suits to 
ward off the effects of chemical spills and 
toxins, and even when protective gear is avail­
able, a lack of concern or awareness of ooseen 
chemical hazards may prompt some firefighters 
to neglect to wear their masks and other gear in 
an emergency or in the overhaul of debris after 
a fire. 

More Data Needed 

Establishing a clear link between expo­
sure to toxic substances and disease is difficult, 
as cancer may not appear for many years fol­
lowing exposure. Although research continues 
to show causal relationships between exposure 
to specific materials and cancer and other dis­
ease, data specifically detailing firefighter ex­
posure to carcinogens and subsequent disease 
or death are limited. Virginia-specific data are 
necessary to assess more accurately the risks 
encountered by firefighters in the Common­
wealth. 

Marion A. Long, information systems 
manager, Department of Fire Programs, ad­
dressed the subcommittee. The department is 
responsible for providing training, education, 
information, and technical and financial assis­
tance for improving services delivered by fire 
agencies. Of the 587 local departments in the 
Commonwealth, 3% are salaried departments; 
84% are volunteer departments; and 13% 
combine salaried and volooteer firefighters. 
There are nearly 23,000 firefighters in Virginia, 
68% of whom are volWlteers. Mr. Long re-

SeptemberS, 1992, Richmond 

ported that in 1991, 325 departments responded to over 154,000 emergency 
calls. About half (45% )of these responses were for rescue calls, while more 
than one-fourth (26%) were for fires or hazardous conditions. Also in 1991, 
100 firefighters died in the line of duty throughout the cmmtry; none of these 
fatalities were Virginia firefighters. Heart attacks claimed the lives of 47 
firefighters. 

Workers' Compensation 

The Virginia Workers' Compensation Act, which authorizes recov­
ery for certain employees for injuries and diseases arising out of and in the 
course of employment, specifically contemplates coverage for firefighters. 
Firefighters &eeking recovery ooder workers' compensation may pursue 
two avenues: by showing an injury by accident or a disease arising out of 
and in the course of employment. Medical evidence is critical to establish 
the requisite causative link between the claimed disability and the work 
environment. The challenge of proving causation is often difficult, how­
ever, and may be further exacerbated by the various interpretations scien­
tists, medical doctors, and jurists may attach to the term. Recognizing this 
challenge, many states, including the Commonwealth, have adopted stat­
utes providing preswnptive coverage for certain classes of employees. In 
Virginia, salaried and vohmteer firefighters suffering from heart or respi­
ratory disease or hyperlension are presumed to have contracted these 
conditions from the workplace for purposes of obtaining workers' compen­
sation. This preswnption may be rebutted by the employer by a preponder:.. 
ance of competent evidence. Special compensation statutes for firefighters 
have been enacted in over 20 states. This evidentiary tool has been 
broadened in some states to include cancer in firefighters. 

Lawrence D. Tarr, chief deputy commissioner of the Virginia Work­
ers' Compensation Commission, reported that no workers' compensation 
awards for cancer were entered in 1990 or 1991. He briefly described the 
1918 origins of Virginia's Workers' Compensation Act, which was initially 
limited to coverage for accidental injuries. Subsequent amendments in 
1941 and 1986 added occupational diseases and ordinary diseases of life to 
the scope of coverage. Presumptive coverage is available for pneumoco­
niosis and for nniformed service personnel suffering from hypertension or 
heart or lung disease. Mr. Tarr stated that there were only five claims for 
cancer coverage in 1991. Mesothelioma, a cancer related to asbestos 
exposure, is the most common cancer claim advanced. He noted that 
Virginia firefighters are entitled to workers' compensation for cancer if the 
disease "arose out of and in the course of employment" and meets a six-part 
test establishing a compensable occupational disease. 

Firefighting Hazards 

Next addressing the subcommittee was Irvin Chilcoat, a Loudoun 
County career firefighter and emergency medical technician, who ex-
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pressed support for extending preswnptivc coverage for cancer in firefight­

ers. R. Michael Mohler, legislative chairman for the Virginia Professional 
Fire Fighters Association, president of the Fairfax County Professional Fire 
Fighters and a fire lieutenant from the Fairfax CoWlty Fire and Rescue 
Department, then described the International Association of Firefighters 
(IAFF), of which the Virginia Professional Firefighlers are a part. An 
international union affiliated with the AFL-CIO and the Canadian Labor 
Congress, the IAFF represents approximately 160,000 paid professional 
fire service employees in the United States and Canada. Citing an IAFF 
survey for 1972-1982 that showed firefighter line-of-duty fatalities at more 
than double that of police officers and also above other publicized hazard­
ous occupations, such as mining and construction, Mr. Mohler stated that 
firefighting is the most hazardous occupation in the United States. He noted 
that heart disease and cancer constitute more than 90% of all reported 
firefighter deaths due to occupational disease. 

Describing the strenuous physical activity inherent in firefighting, 
made more burdensome by protective gear weighing between 45 and 60 
pounds, Mr. Mohler also noted that the increased presence of synthetic 
materials and chemical compounds throughout society have significantly 
altered the fire environment. Exposure to polyvinylchloride (PVC, found 
in many plastics), asbestos, and polychlorinated byphenyls (PCBs, found in 
transformers and capacitors) at a fire scene may cause great hann to 
firefighters. Benzene, released by burning PVC, has been associated with 
increased leukemia risk, while vinyl chloride, the raw material of PVC, has 
been associated with cancers of the liver, brain, lung, blood, and nervous 
system. Asbestos inhalation has been known to increase occurrences of 
lung and esophageal cancer, cancer of the large intestine, and mesothelioma 
(cancer of the chest and abdominal lining). Although PCB production was 
banned by the EPA in 1977, equipment using this material is still in use. At 
high temperatures, PCBs form other hazardous substances linked to liver 
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and pancreatic cancer. In addition, PCBs can 
penetrate the neoprene vapor barrier commonly 
used in protective gear. Mr. Mohler stated that 
chemical analysis of the fire environment is 
only conducted in cases of suspected arson. He 
concluded by urging the subcommittee to enact 
presumptive cancer legislation in Virginia. 
David Bailey, representing six fire service 
organizations, also expressed support for a 
broader statutory presumption. 

Rescue Squad Workers 

Byron Andrews, a rescue squad chief, 
urged the inclusion of rescue squad workers in 
the current heart and lung legislation. Although 
members recognized the role of rescue workers 
who may be involved in firefighting, it was 
agreed that the resolution limited the subcom­
mittee study to firefighters. Staff was directed 
to obtain additional information regarding pre­
sumptive legislation in other states, the costs 
associated withsu,chlegislation, and the quality 
of protective gear available to volunteer fire­
fighters for the subcommittee's next meeting. 

The Honorable Robert B. Ball, Sr., Chairman 

Legislative Services conJact.· Kathleen G. Harris 

SJR 104: Joint Subcommittee to Study Cost-Effective Measures 
to Enable Virginia to Comply with the 1990 Clean Air Act 

September 16, 1992, Richmond 

In opening remarks, Chainnan Cross stressed that the goal of the 
subcommittee's deliberations would be to propose legislation to meet the 
requirements of the federal Clean Air Amendment of 1990 by safeguarding 
Virginia's air quality, and to do so in ways that are both effective and 
efficient. He pointed out that the group's efforts would concentrate on 
measures addressing air pollution associated with motor vehicles, with 
particular emphasis on vehicle emissions inspection and maintenance 
programs and proposals for a Virginia low emissions vehicle (LEV) 

program. 

The chairman pointed out that in order for the subcommittee's work 

to be beneficial to the 1993 Session of the General Assembly, it would have 
to be completed by mid-December. He proposed a series of three meetings: 
the first to concentrate on issues associated with motor vehicle emissions 
inspection and maintenance programs, the second to focus on questions 
linked to an LEV program, and the third to address any remaining concerns 
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and decide on the contents of the group's report 
to the Governor and General Assembly. The 
second and third meetings will be partly sub­
committee work sessions and partly public 
hearings. 

Options A vail able 

Wallace N. Davis, executive director of 
the Virginia Department of Air Pollution Con­
trol, briefed the subcommittee on its options 
under the 1990 federal Clean Air Amendments, 
concentrating on emissions inspections and LEV 
programs. He stressed that of all the elements 
that might be included in Virginia's implemen­
tation plan, a successful emissions inspection 
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and maintenance program was the most criti­
cal. Such a program could be either a decentral­
ized program, based on stations that perform 
both inspections and repairs, or a centralized 
program, based on fewer stations that perform 
inspections only. Because the portion ofNorth­
em Virginia's air poilution caused by motor 
vehicles is greater than that of other regions of 
Virginia, Mr. Davis urged that an LEV program 
for Northern Virginia be made part of the 
Commonwealth's implementation package. He 
also pointed out that the Clean Air Amend­
ments will require a "clean fuel fleet" program 
for Northern Virginia, beginning in 1998. 

Speaking on behalf of a technical advi­
sory committee formed by petroleum refiners, 
motor vehicle manufacturers, motor vehicle 
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dealers, and gasoline dealers, Susan Sonnenberg urged that a detailed 
computer model of Virginia's air pollution problems be developed prior to 
undertaking far-reaching, potentially costly, and possibly burdensome 
clean air programs. She expected such a model would be available by the 
time of the subcommittee's November meeting and expected that it would 
show that some of the programs proposed in Mr. Davis's presentation 
would not be necessary. 

Future Meetings 

Staff was requested to report to the subcommittee on the contents and 
status of implementation programs in Maryland and the District of Colum­
bia. The subcommittee plans to meet at George Mason University inFairf ax 
on October 8 and in Richmond on November 6 and December 9. 

The Honorable Elmo G. Cross, Jr., Chairman 

Legislative Services con! act: Alan B. Wambold 

Martin Luther King, Jr., Memorial Commission 

The Martin Luther King, Jr., Memorial 
Commission opened its first meeting for 1992 
with a review of§ 9-145.45 of the Code of 
Virginia, which created the commission. 

Staff Report 

Staff presented an initial report, which 
included a brief sununary of the life, philoso­
phy, and teachings of Dr. Martin Luther King, 
Jr., and a proposed study plan to enable the 
commission to execute its statutory responsi­
bilities. Among its duties, the commission is 
required to participate in the planning, develop­
mmt, and execution of appropriate programs 
and events that further the philosophy and 
memory of Dr. King and to make recommenda­
tions to the Governor concerning the creation 
of a separate and distinct state holiday for Dr. 
King. In furtherance of the principles and 
unfinished work of Dr. King, the Congress in 
1985 established the third Monday in January 
of each year as the Martin Luther King, Jr., 
federal holiday to commemorate the anniver­
sary of his birth. Today, with the exception of 
Arizona and New Hampshire, 46 states, the 
District of Columbia, and four U.S. territories 
have established the holiday as the third Mon­
day in January. Two states have established the 
holiday as a day other than the third Monday, 
Virginia being one such state. 

September 1,1992, Richmond 

Dr. King's Legacy 

Edgar A. Toppin, dean of the graduate school at Virginia State 
University, explained the appropriateness and necessity of perpetuating the 
legacy of Dr. King. He noted that one rule of the U.S. Park Service in 
honoring persons required that the person be a leader of nniversal status. 
Within the African-American community, Dr. Toppinmaintained, there are 
only five leaders who fulfill this qualification- Frederick Douglas, W. E. 
B. DuBois, Marcus Garvey, Malcolm X, and Dr. Martin Luther King, Jr.· 
Although each leader made distinctive contributions during his lifetime, 
building upon the work of his predecessors, only Dr. King espoused a way 
out of the American dilemma and a means of addressing a problem that has 
plagued all of humanity. Dr. Toppin noted that many young persons today 
benefit from the sacrifices and achievements of Dr. King but lack knowl­
edge and understanding of the significance of his life and principles and the 
ability to apply his teachings to issues and problems today. He commented 
further that given growing incidents of racial animus and reversal of social 
and political gains for minorities, the litmus test to determine the need for 
continuing Dr. King's work is: "How close are we today to children being 
judged by the content of their character and not by the color of their skin?" 

The commission agreed that while it will develop and recommend 
appropriate commemorative activities of the birth of Dr. King, its primary 
focus will be on designing a mechanism for serious, scholarly study and 
policy analysis of Dr. King's philosophy to promote social change to 
achieve the society that he envisioned. The commission will next meet on 
October 22, 1992, in Richmond. 

1l1e Honorable William P. Robinson, Jr., Chairman 

Legislative Services con! act: Brenda H. Edwards 
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Commission on Early Childhood and Child Day Care Programs 

August 26, 1992, Richmond 

The second meeting of the commission opened with a review of SB 
344 (1992), which would exempt certain programs of local parks and 
recreation departments from the child day care regulations. 

JLARCStudy 
GlennS. Tittennary, division chief, JLARC, reviewed the findings 

and recommendations of JLARC's study on the regulation of child day 
care. The three major findings were: (i) state goals for regulating child day 
care need to be clearly stated; (ii) themajorityof children are in unregulated 
child care arrangements; and (iii) the scope of the regulatory system is 
narrow. JLARC recommended, among other things, that the state under­
take initiatives to promote the availability, affordability, and quality of 
child day care. 

Definitions 

Staff presented information the commission requested at its last 
meeting pertaining to the different types of early childhood and child day 
care programs, examples of definitions of"day care," the regulation of day 
care in other states and their definition of day care, and issues that must be 
addressed relative to the various types of child day care and parks and 
recreation programs. 

Alice Pieper, associate professor of early childhood education at 
Virginia Commonwealth University, presented a paper noting her objec­
tions to the use of certain terminology that infers, in her opinion, that early 
childhood and day care programs are separate, distinguishable programs. 
She also noted the futility of defining "day care," given the view of early 
childhood professionals and experts today that child day care is one type of 
early childhood program. She commented that the distinguishing features 
of an early childhood program are where it is offered, the purpose of the 
program, the time it is offered, and the quality of the training of the 
personnel. 

Ray Goodwin, deputy commissioner of local programs, Department 
of Social Services, representing the Uaison Agencies, presented "A Pro­
posal for Definition of Child Day Programs," which outlined several broad 
policy goals they believe need to be satisfied. The agencies agree that the 
term, "child day program," more accurately describes the range of pro­
grams and services that should be addressed, and that administrative and 
child-focused risk considerations should be the basis of any decision­
making for the design of credible and consistent child day care laws. 

Public Schools 

Patty Macie, coordinator of extended day programs for Arlington 
County Public Schools, discussed the impact of HB I 035 and the proposed 
regulations on the Arlington school division. Arlington has one of the 
oldest extended day programs in the Commonwealth. School officials in 
Arlington maintain that public schools already meet, and in many cases 
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exceed, the requirements of the proposed regu­
lations. However, additional costs will be in­
elUTed to meet certain standards, such as $60,000 
a year to comply with the snack requirements. 
Ms. Macie indicated that the Arlington school 
division would support legislation to exempt 
public schools from the child day care regula­
tions. 

Private Sector 

Vernon Holloman, Jr., representing the 
Proprietary Child Care Association of Virginia, 
noted that issues of primary concern to the 
private sector include government competition, 
conflict of interest, and antitrust Virginia re­
quires for-profit, tax-paying child care centers 
to be licensed, while exempting certain non­
profit organizations and all government-spon­
sored child care services. The association be­
lieves that the mostefficientmeans of providing 
quality child care services is through full use of 
and reliance on the private sector. Mr. Hollo­
man offered five recommendations: 

Ill Provide equal protection for children; 

II Require equal taxation and regulatory com­
pliance of all child day care programs; 

II Increase the child care tax credit for parents; 

II Increase the dependent care tax deduction; 
and 

Ill Adopt a policy allowing all child care provid­
ers to participate in all child care related funding 
streams. 

Local Departments 

J. Robert Hicks, Jr., director of the Depart­
mentofConservationandRecreation,explained 
the potential regulation of certain programs 
offered by local parks and recreation depart­
ments. He noted that the departments have an 
excellent record of providing safe, high quality 
programs for children without state regulation. 
Because local parks and recreation departments 
are accountable to their respective local govern­
ing body, which is responsible for the welfare 
and protection of its residents, the programs 
should be regulated on a voluntary basis only. 
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Robert Anotozzi, director of parks and 
recreation for the City of FredericksbUTg, ex­
plained that HB 1035 (1990), which greatly 
expanded the regulation of early childhood and 
child day care in Virginia, significantly affects 
local parks and recreation programs. Accord­
ing to Mr. Anotozzi, the costs of compliance 
with the proposed regulations of the Child Day­
Care Council for the implementation of the new 
law is prohibitive for local governments, which 
will have to increase funding or terminate these 
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programs. Mr. Anotozzi recommended that SB 344 be passed and that only 
local governments be allowed to define the scope of practice of their 
recreation programs. 

Future Meetings 

The next scheduled meetings of the commission are October 12, 
November 25, and December 16, 1992. 

• 
The Honorable Stanley C. Walker, Chairman 

Legislative Services contact: Brenda H. Edwards 

HJR 361: Joint Subcommittee Studying the Imposition of Business 
License Tax on Nonprofit Hospitals, Colleges, and Universities 

During its first meeting of 1992, the joint 
subcommittee focused on nonprofit hospitals 
and what effect the business license tax would 
have on them, as well as what effect the lack of 
such taxing power would have on localities. 

/ 

Service Fees 

Following a brief review by the chainnan 
and staff of the background of the study, several 
questions that arose during the subcommittee's 
last meeting in 1991 were addressed. Staff 
explained how localities could be allowed legis­
latively to collect a service fee in lieu of the 
BPOL tax. Using Code§ 58.1-3400 (Payment 
in lieu of Real Property Taxes) as a model, 
localities would collect the service fee from 
certain nonprofit organizations (hospitals, col­
leges, and universities) located in the jurisdic­
tion based on a portion of the organization's 
gross receipts. 

According to Susan Ward of the Virginia 
Hospital Association (VHA),16 of61 hospitals 
responding to a VHA survey currently pay 
some kind of fee for services to localities, with 
payments ranged from $240 to $448,041 per 
year. Ms. Ward also reported that currently 
none of the nonprofit hospitals are owned and 
controlled by physicians. Finally, information 
was provided concerning the revenues of non­
profit hospitals and the kinds of state and local 
taxes they pay. Patrick Lacy also spoke on 
behalf of the nonprofit hospitals, encouraging 
the committee to examine the community bene­
fits the hospitals provide. 

September 28, 1992, Richmond 

BPOLTax 

Betty Long, with the Virginia Municipal League (VML), reported that 
not all jurisdictions that levy the BPOL tax do so at the maximum rates 
allowed by the Code ofV irginia. Of 41 cities and 95 counties, only 18 cities 
and 6 counties levy the maximum BPOL rate on the business services 
category, the category that would apply to general hospital operations. In 
the case of unrelated business activities of hospitals, such as gift shops and 
cafeterias, if the BPOL tax is levied at all, it generally is in those cases in 
which the unrelated business is operated by a private contractor. 

A city council member from South Boston, George Bagwell, and 
Mayor Julian Adams of Lynchburg spoke on behalf of their respective 
jurisdictions and for municipalities in general. Each emphasized the 
imparlance of the hospitals to their communities and the importance of the 
hospitals' paying their fair share in taxes for the services they use. The 
option to levy the BPOL tax is important to all counties, cities, and towns 
during times of diminishing revenues. 

John Rupp, directorofVirginiaHealth Services Cost Review Council, 
presented a report showing i.he hospitals that operated at a profit and those 
that suffered losses during 1991. Included in both categories were for-profit 
and nonprofit hospitals. The report also contained information regarding 
hospitals' commercial diversification activities. 

Finally, Reid Cushman, of the University of Virginia Health Policy 
Research Center, discussed the history of the exemption from taxation of 
nonprofit hospitals. He also explained that many states have been examin­
ing the tax exemptions fornonprofits more carefully during the last couple 
of years. Some states even require nonprofit hospitals to justify their 
exemptions in a variety of ways, including how much charity work they do. 

The joint subcommittee's next meeting is scheduled for October 26 at 
10:00 a.m. in Richmond, when the nonprofit colleges and lllliversities will 
be the focus. 

The Honorable Jay W. DeBoer, Chairman 

Legislative Services contact: Joan E. Putney 
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HB 896: Water Loss Resulting from Deep Coal Mining 

August 31,1992, Blacksburg 

The Subcommittee of the House Committee on Mining and Mineral 
Resources charged with studying HB 896 held a work session at Virginia 
Tech, which focused on three broad topics: the relationship between 
undergrmmd mining and water loss, legislative solutions to mining-related 
water loss, and the paucity of public water supplies in the coal-mining 
regions of Southwest Virginia. 

Mining Impacts on Water Systems 

Adequate water supplies are a significant problem in the coalfield 
region of Virginia for two reasons: the characteristics of the groundwa­
ter that occurs naturally in the area, and the impact of coal mining. Lynne 
Haynes, geologist supervisor, Division of Mined Land Reclamation 
(DMLR), detailed the impacts of rainfall, manmade pollution, surface 
mining, and underground mining on the quantity and quality of water in 
the region. Wells drawing water from a ridge top or slope are highly 
sensitive to deep mines located above drainage, though their sensitivity 
to mines located below drainage is low or moderate. 

Kathy J. Reynolds, assistant director for administration of the De­
partment of Mines, Minerals and Energy, noted that state involvement in 
water loss disputes involving underground mining currently depends on 
the date the mining occurred. There are four time periods in which mining 
activities will be treated differently under federal and state law. First, 
water supply damage from mining that occurred prior to the enactment of 
the Surface Mining Control and Reclamation Act (SMCRA) in 1977 may 
be eligible for assistance under the federal Abandoned Mine Land (AML) 
program. Second, water loss due to mining after 1977 but prior to 1981, 
when Virginia's regulatory program became effective, is not eligible for 
AML funds, though it could be if the state's AMLplan is revised topennit 
its application. The third category, loss due to mining between 1981 and 
1993, covers mining permitted under the state's current regulations, and 
is not covered by state or federal law if it involved deep mining and did 
not substantially affect the region's hydrologic balance. The fourth cate­
gory would cover loss due to mining after 1993, for which mining permits 
have not yet been issued. 

The AML program may provide funding for water projects dam­
aged due to mining that occurred prior to 1977. In order to obtain money 
under the AML program, which is funded by a federal tax on coal 
operators, Virginia must prioritize problem areas under the grant stan­
dards. Virginia has an outstanding inventory of about $110 million for 
projects classified as either Priority One (area of extensive danger) or 
Priority Two (area of adverse effect on public health, safety and welfare). 
Priority Tirree (environmental impacts), Priority Four (research and 
development) and Priority Five (construction or enhancement of public 
facilities) projects have not received money from the AML program. 
Prior to an amendment in October 1991, public water systems were 
always categorized as Priority Five and were thus not eligible for money. 
The amendment penn its states to spend up to 30% of their annual grant 
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on public water systems. With Virginia's total 
annual allocation of AML funds at about $4.4 
million, the maximum amount available for 
public water systems is $1.3 million. 

Virginia has frmded five water projects 
rmder AML, with a total grant of over $4 mil­
lion. The conditions for obtaining an AML 
grant are formidable: an applicant must prove 
that the water supply is a public health hazard; 
that the project is needed to protect the public 
health, safety and welfare; that the water sup­
plies of the region have been adversely affected 
by abandoned mine land where mining oc­
curred prior to 1977; that the water supply 
problems are directly and predominantly the 
results of eligible AML mining; that the con­
struction of the system is a more cost-effective 
alternative than correction or abatement; and 
that construction of the system would minimize 
the existing danger to the public. AML rules 
require that the cost of noneligible improve­
ments, such as utility lines and meters, hook­
ups, easements, permits, surveys, and legal fees 
be paid from other frmding. 

Ann Bledsoe, with DMLR's Abandoned 
Mine Program, gave overviews of two projects 
funded under the AML program, the Neely 
Ridge Water Project in Dickinson County and 
the Buchanan County Water Project. TheN eely 
Ridge project provided water to an estimated 60 
households at a cost of approximately $15,000 
per connection. The Buchanan County project, 
which is now in its second phase, will provide 
approximately 450 households with water at a 
cost of $12,000 each. 

Ms. Reynolds identified two barriers that 
prevent the AML program from serving as the 
basis for a solution to the region's water prob­
lems. First, the AML process is very slow- the 
process from application to completion requires 
about four years. Second, there is not enough 
money available under AML to pay for all 
qualified projects. Congress is now considering 
extending the AML tax to 2010. If the 30% of 
the annual award that can be applied to water 
projects from 1991 to 2010 is applied to this 
purpose, at the current level of funding, water 
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will be made available to approximately 1,700 
households. If DMLR applied all of its AML 
funds to public water projects, it would take 35 
years to pay for them, which would leave the 
other $110 million in Priority One and Two 
projects unfunded. 

Ms. Reynolds suggested that rather than 
focusing on a proper distribution of the money 
paid to Virginia, the state should work to in­
crease the amount of AML funds it receives. As 
Figure 1 indicates, Virginia operators have paid 
approximately $106 million in AML fees. Of 
this sum, about $53 million is to be spent at the 
discretion of the Secretary of the Interior, over 
$42 million has been appropriated to Virginia, 
and over $1 Omillion has not been appropriated, 
although Virginia is entitled to these funds. Ms. 
Reynolds suggested that the Congress be pushed 
to release the $10 million in nnappropriated 
funds, and that the secretary be requested to 
grant more of the moneys nnder his discretion 
to Virginia. 

Significant Impact on Hydrologic 
Balance: Two Case Studies 

Two DMLR geologists presented case 
studies of deep mining that was fonnd to have 
a significant impact on the hydrologic balance 
in the region. Jan Zentmeyer, geologist senior 
atDMLR, discussed the Cavalier Mine in Wise 
County, where over 20 complaints of water loss 
were received. The mine's impact on the hy­
drologic balance was fonnd to be significant 
due to its effect on the Powell River drainage 
area, which included lowering the gronndwater 
level to the depth of the mine. The mine shaft 
then became a conduit, transferring water from 
the Powell River to the Great River, andre­
quired the pumping of over 1 billion gallons of 
water from the mine. The division did not make 
specific determinations of which wells and 
springs were adversely affected by the mine; 
instead, complaints were used as data in deter­
mining the impact on the region's hydrology. 

Tony Scales, geologist senior at DMLR, 
discussed a series of 11 water loss complaints 
between 1982-1987 at the Moss Mine in 
Buchanan Connty. Water loss from one stream, 
seven wells and six springs occurred as a con­
sequence of secondary recovery affecting the 
groundwater zone in which the wells were 
developed either immediately or within a few 
months after the mining activity. As a result of 

Unappropriated state share 
$10,342,616 
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Figure 1. Abandoned mine land {AML) fees {$106 million) in comparison 
to Virginia's AML funding. Source: Dept. of Mines, Minerals and Energy. 

the significant impact to the hydrologic balance, the company was required 
to monitor stream flow in the area to assess the amonntofloss. Within two 
years following the mining, the stream was found to have recovered as a 
result of flooding in the mine. None of the springs has recovered, and four 
wells recovered when redrilled to a deeper level. As a result of a change in 
permitting requirements, the mining permit was revised to address all water 
supplies and gronndwater sources overlying the underground mining area. 
Time spent by the staff on each of the Cavalier and Moss mine studies 
exceeded 500 hours. 

Kathy Reynolds noted that proving that a specific mining activity had 
a significant impact on the local hydrologic balance is very involved, and 
the remedy is to require the operator to modify the activity that is causing 
the imbalance. The purpose of the state's program is to protect the 
watershed rather than to protect individual property rights. She suggested 
that in addressing solutions to water loss events, the subcommittee may 
consider several policy questions. These include whether a program would 
be included as part of Virginia's surface mining control program; whether . 
a program will fairly protect the competing interests of surface owners and 
mine operators; the impact of requirements on the competitive prices for 
Virginia coal; whether replacement of water supplies is the only remedy to 

consider, or should compensation or relocation be permitted; the level of 
certainty to be required in a determination of the cause of the water loss; 
whether multiple operators responsible for a water loss should be required 
to share the costs of remedies; whether new regulations would have 
retroactive application; and whether bond amounts for reclamation should 
include water replacement costs. 

Ms. Reynolds then outlined four options to approach this issue. First, 
the existing system of volnntary replacement or court action could be 
continued. Second, a program could require mandatory replacement or 
compensation in areas where water loss is presumed to be due to mining. 
Third, the existing state SMCRA program could be expanded to include 
losses due to underground, as well as surface mining. The fourth option 
would provide for a separate regulatory program, with an administrative 
agency to determine liability. 

Water Replacement Requirements in Other States 

Staff swnmarized the approaches of nine states to the impainnent of 
private water supplies by underground mining. Three of the states (Ken-
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tucky, Alabama, and Pennsylvania) do not require mine operators to 
provide replacement supplies or compensation for surface owners whose 
water supplies are impaired by deep mining. The Pennsylvania General 
Assembly, however, is considering two bills that would require replace­
ment of water supplies damaged by underground mining. 

Five states (Indiana, Maryland, Ohio, Tennessee, and West Virginia) 
require the replacement of water supplies. The approaches in these states 
vary widely. Maryland and Ohio have statutory requirements that the 
operators of deep mines replace water supplies that are damaged as the 
result of mining. West Virginia has imposed a water replacement require­
ment through its implementation of SMCRA, by construing the surface 
effects of mining to include the loss of water from deep, as well as surface, 
mining. This is the same approach taken by the federal government 
following the adoption of SMCRA but abandoned after defeats in federal 
court. Indiana and Tennessee have required waterreplacement through the 
promulgation of regulations rather than by statute. 

The Montana legislature has taken the unique approach of codifying 
a civil cause of action for damage to a water supply caused by mining. This 
law establishes the criteria for a surface owner's prima facie case, and shifts 
the burden of proof of causation from the surface owner to the mine operator 
in certain situations. 

The Effect of Special Geologic Circumstances 
on Water Loss Occurrence 

Carl Zipper, with the Virginia Center for Coal and Energy Research, 
summarized the preliminary results of research of 72 water supply com­
plaint investigations conducted by DMLR between 1981 and 1987. Of the 
72 investigated complaints, 54 were found by DMLR to be affected or are 
suspected to be affected by mining, 10 to be not affected or suspected to be 
not affected by mining, and in nine cases, no determination was made. Dr. 
Zipper's research involved an evaluation of this data base with respect to 
parameters proposed by geologist Henry W. Rauch of West Virginia 
University, based on research performed in the northern West Virginia 
region. 

Dr. Rauch's research indicated that (i) for room and pillar mining, 
water loss is confined to a zone directly above the mined area within 100 
to 120 feet of proximity; (ii) for high extraction mining, water supply 
impacts are confined to an area of 120 to 400 feet vertically and within an 
angle of influence of 20 to 40 degrees; and (iii) for longwall mining, the 
angle of influence is 20 to 40 degrees and the vertical extent of the zone of 
influence could extend up to twice the width of the longwall panel. Upon 
comparing the data in DMLR's files to Dr. Rauch's conclusions, Dr. Zipper 
found that the geological circumstances in the coalfield regions of Virginia 
do not tend to produce the same results that Dr. Rauch found in the area of 
his study. 

Dr. Zipper's study indicates that many of the water loss occurrences 
affected by mining are attributable to what Dr. Rauch calls "special 
geologic circumstances." These include mining that drained a coal seam 
serving as a aquifer, drained a valley floor fracture zone, affected a well 
recharge area, or occurred within a geologic syncline. Consequently, Dr. 
Rauch's parameters are not reliable in defining a zone of impact on water 
supplies in southwest Virginia. 
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Angle of Draw and Water Loss 

The subcommittee has heard several ref­
erences to the connection between water loss 
due to subsurface mining and the angle of draw 
from the extraction area. Michael Kannis, head 
of the Department of Mining and Minerals 
Engineering at Virginia Tech, explained that 
the term "angle of draw" is defined as the angle 
between (i) a vertical line from the edge of 
extraction area and the surface and (ii) a line 
from the edge of the extraction area and the 
furthest point of surface movement. The angle 
of draw is therefore related to subsidence; if 
there is no surface subsidence, there is no angle 
of draw. Dr. Kannis suggested that the subcom­
mittee use the term "angleofhydrological influ­
ence," which is much more difficult to measure 
or predict. 

Dr. Kannis noted that there is no such 
thing as a typical underground coal mine, and 
that individual mines, even in proximity to one 
another, often exhibit dramatic differences in 
relation to groundwater. Further, no two wells 
will respond identically to mining and subsi­
dence. He suggested that if a coal operator were 
required to do a premining survey of water 
conditions, a reasonable angle from the mine 
workings to the surface to define the survey area 
would be 28 degrees. 

Water Supplies in Southwest Virginia 

The impairment of private water supplies 
caused by underground mining is compounded 
by the absence of alternative water supply 
sources in the region. Jason Gray, manager of 
environmental programs with Virginia Water 
Project, Inc., reviewed census data indicating 
that approximately 29,000 individuals in the 
coalfield regions of the state relied on a grossly 
substandard water source in 1990, and this 
figure grows to 36,000 people if dug wells are 
included in the definition of a substandard source 
of water. Supplying water and treating waste­
water in this region is the most difficult and 
expensive in Virginia. 

Thenumberofhouseholds on public water 
systems in Buchanan, Dickenson, and Wise 
Counties ranged from 22.5% to 72.5%. In these 
COlUlties, the households with substandard water 
supplies tend to be isolated, lack financial re­
sources, and lack access to a public water line. 
Mr. Gray believes that resolution of the issue of 
replacement of water supplies damaged by 

Monday, November 2, 1992 



Legislative 

page14 

underground mining must be placed in the 
context of overall rural water supply manage­
ment for the region. For example, regulations 
of the Virginia Department of Health do not 
establish standards for cisterns supplied for 
temporary or permanent replacement water 
systems. 

Mr. Gray noted that the operating costs 
for small public water systems are increasing 
rapidly due to federal environmental require­
ments, and the lack of an economy scale makes 
solutions difficult. Possible solutions proposed 
by Mr. Gray included a reallocation of Coal 
Severance Tax funds to additional regional 
water supply development or to remedy indi­
vidual water losses related to underground 
mining and a common fund for the provision of 
temporary water supplies when there is a likely 
water loss due to underground mining, as is in 
effect in Maryland. 

Future Areas of Need for 
Water Supply Systems 

Ronald Heldon of the engineering finn of 
Thompson & Litton, Inc., identified 28 areas 
having 50 or more households within the 
Cumberland and LENOWISCO Planning Dis­
trict Commissions that have a need for water 
system development. The 28 areas contain a 
total of 3,300 households, and at a cost estimate 
of $10,000 to $15,000 per connection, the total 
cost to provide them with public water would 
be $80 million to $120 million. 
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The ultimate solution, according to Mr. Heldon, will involve expand­
ing existing or developing new surface water treatment facilities. Existing 
systems have very little reserve capacity for growth. One step would be de­
veloping the Carfax system to serve five of the proposed areas of need with 
2,170 households, at the intersection of Wise, Dickinson, and Russell 
Counties, at a cost of approximately $10 million. 

Coalfield Water Development Authority Proposed 
Delegate Quillen proposed that a Coalfield Water Development 

Authority be created to make loans and grants for qualified water system 
owners. The authority would be funded by one-quarter of the revenue from 
the coal severance tax, which currently is paid to the Coal and Gas Road 
Improvement Fund. The authority's share of the coal severance tax would 
be approximately $3 million per year. Ten percent of the funds received by 
the authority would be set aside for an emergency pool for temporary 
replacement of water supplies impaired due to mining, and the balance 
would be evenly split between constructing regional public water projects 
and rebuilding existing public water systems. 

Ron Flannery, director of the LENOWISCO Planning District Com­
mission, and Simeon E. Ewing of the Center for Public Service noted that 
it is becoming increasingly difficult to find funding to upgrade water 
systems. The Coalfield Economic Development Authority recognizes that 
the legitimate coal haul road problems have been addressed, and it makes 
sense to direct a small portion of the tax to public water improvements. 
Access to coal severance tax funds will serve as a source of revenue that can 
be leveraged to obtain matching funds, such as block grants. 

The subcommittee plans to hold a work session in Richmond in 
October and a public hearing in Southwest Virginia later in the fall to 

discuss both HB 896 and the proposal for the Coalfield Water Development 
Authority. 

• 
The Honorable Ford C. Quillen, Chairman 

Legislative Services contact: Franklin D. Munyan 

HJR 71: A. L. Philpott Southside Economic Development Commission 

The third 1992 meeting of the commis­
sion was addressed by RalphM.Byers,director 
of goverrnnental relations and special activi­
ties, Virginia Polytechnic fustitute and State 
University. Mr. Byers described VPI's eco­
nomicdevelopmentprograms, such as its public 
service department, which certifies local eco­
nomic development personnel and provides 
technical assistance to local governments and 
small businesses, its research in biotechnol­
ogy, and its agriculture and forestry develop­
ment. Mr. Byers also cited Tech's efforts in 

• 
September 22, 1992, Marlinsville 

genetic engineering to find alternative uses for tobacco, and "genetic pig" 
research, exploring the reduction of blood clotting. 

Virginia Tech Programs 

Virginia Tech's manufacturing research is geared to be more respon­
sive to economic needs and the current industrial base. Professor Michael 
P. Deisenroth reviewed the university's Manufacturing Systems Engineer­
ing Center. Robotics and manufacturing processes laboratories are used as 
instructional facilities and in industrial training. Other laboratories and 
systems engineering efforts offer industrial demonstrations and projects, 
facilitating technology transfer within the private sector. Research and 
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development projects, involving faculty and graduate students, focus on 
process improvement and automation, facilities design, and equipment 
selection. 

Professor Benjamin S. Blanchard described VPI's outreach pro­
grams, offering credit and noncredit courses in engineering through the 
Virginia Cooperative Graduate Engineering Program. Using satellite 
downlinks, VPI, ODU, UVa, and VCU televise engineering courses via 
two-way, interactive audio and one-way video. Virginia Tech now has 900 
part-time students through this initiative; tuition is based on the normal off­
campus charge. The State Council of Higher Education (SCHEY) funnels 
legislative appropriations to the various institutions to support satellite 
transmission time. 

Commission members inquired about the feasibility of offering 
undergraduate courses via satellite. Mr. Blanchard responded that under­
graduate laboratory work requirements make satellite delivery less feasible. 
Discussion focused on offering graduate courses at Southside community 
colleges through satellite downlink; the commission's 1992 legislative 
package included HJR 93, requesting SCHEV and the Southside Virginia 
Business and Education Commission (SVBEC) to examine engineering 
program needs at the two- and four-year as well as graduate degree levels. 
Patrick Henry Community College (PHCC) will offer an industrial engi­
neering associate degree next fall. It was noted that if a demand for graduate 
engineering degree programs were established, these courses could be 
offered via satellite downlink at PHCC, Longwood, or other Southside 
institutions. Mr. Blanchard concluded by noting pending federal legisla­
tion, HR 5231, the National Competitiveness Act of 1992, which contem­
plates state matching funds for federal support of manufacturing research 
and outreach centers. 

Environmental Regulation 

Seward Anderson, commission member and mayor of Danville, 
described challenges faced by localities seeking to comply with state and 
federal environmental regulations. Citing articles from Forbes, Investors 
Daily, and Smithsonian, Mr. Anderson stated that federal environmental 
regulations may cost $100 million per hypothetical life saved, while the 
reduction of living standards associated with a $5 million to $12 million 
increase in regulatory costs is likely to cause one additional death. In 1990, 
pollution control regulations cost $115 billion. In Virginia, the average 
individual tax return was $1136, compared to an estimated $1800 per person 
cost for pollution controls. Mayor Anderson noted that only about 15% of 
these funds will actually support environmental cleanup; the remaining 
85% covers administrative costs. 

Addressing member inquiries, Mayor Anderson agreed to supply a 
list of those state environmental regulations that are more stringent than 
federal requirements. Compliance with metals standards will cost $550 
million statewide and $12 to $20 million in Danville. Restrictions on 
municipal landfills, requiring financial assurances, will also place addi­
tional fiscal constraints on the city. Mayor Anderson urged the implemen­
tation of a state environmental policy that is "industry friendly" while 
balancing environmental concerns. 

Also addressing environmental regulation was Sidney Clower, direc­
tor of the Henry County Public Service Authority. Of special concern were 
regulations for which technology is not available to the locality to effect 
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compliance and those for which technology 
does not yet exist that can accurately measure 
pollutant content levels and compliance. While 
the U.S. Environmental Protection Agency 
(EPA) grants states the option of developing 
certain environmental standards, the state must 
bear the expenses of testing and proving these 
standards. 

Jamie Woodhouse, general counsel, Her­
cules Aerospace Company, Radford Army 
Ammunition Plant, specifically cited inconsis­
tent interpretations and administration of regu­
lations as a major challenge. Differing inter­
pretations of possible pollutant characteriza­
tions by the EPA Region ill may result in 
significant plant upgrade expenditures that have 
not been required in other EPA regions. Lee 
Goodrich, secretary and general counsel at Dan 
River, Inc., echoed these concerns, citing envi­
ronmental regulations that require industry to 
return water to the Dan River in a purer state 
than when it was withdrawn. He also urged the 
institution of a state policy ensuring that state 
environmental regulations be no more stringent 
than federal requirements. 

Permit Approvals 

Secretary of Natural Resources Elizabeth 
H. Haskell noted the need to balance jobs and 
economic growth with an attractive, clean 
environment to promote regional development. 
The pennit approvals process, long seen as a 
frustrating maze of applications and delays. 
will be greatly enhanced by the creation of the 
Department of Environmental Quality (DEQ) 
in 1993 and through the Permit Assistance 
Group. Under the proposed model, a pennit 
assistance unit in each region will facilitate 
"one-stop permitting" for many regulatory li­
cense applicants. 

Secretary Haskell also stated that Vir­
ginia does have some leeway in designing 
environmental programs; she noted that when 
federal dioxin standards proved unmeasurable, 
Virginia was able to develop its own standards. 
Contrasting this example, she also cited ~B 
and kepone pollutioo in the Shenandoah and 
James Rivers, respectively, that Virginia ad­
dressed under its own authority, as feQeral 
regulations were silent regarding these pollut· 
ants. She pledged increased opportunity for 
public participation in the regulatory process, 
justification for proposed regulations stricter 
than federal requirements, and analysis of the 
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costs and benefits of particular regulations. She 
also cited the inconsistency in EPA Region III 
interpretations and noted that many industries 
will locate near the Virginia border, taking 
advantage of the Commonwealth's clean air 
increments. 

The new DEQ will consolidate the Air 
Pollution Control Board, the State Water Con­
trol Board, the Department of Waste Manage­
ment, and the Council on the Environment. The 
department will focus on an efficient, coordi­
nated permitting process, a regional approach to 
regulatory issues, and long-range planning and 
analysis of environmental issues. A November 
1 report to the General Assembly will detail 
planning for the DEQ. 
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Recommendations 

Commission members next reviewed those recommendations de­
ferred for consideration in 1992. Members agreed to endorse again these 
recommendations, but to focus on 5 to 1Q specific recommendations for its 
1993legislative package. The commission expects to consider a number of 
potential recommendations, including funding for the SVBEC, the Southside 
Marketing Council, and the Southside Virginia Development Authority; 
seed money for the Philpott Manufacturing Research Center; the proposed 
Governor's School for Global Economics and Technology; the agricenter 
at Fort Pickett; and funding for Route 58. A joint meeting with the 
Commission on Health Care is planned for October. 

• 
The Honorable Whittington W. Clement, Chairman 

Legislative Services conlact: Kathleen G. Harris 

HJR 205: Joint Subcommittee Studying the Possibility of Having 
Public and Private Employees Temporarily Switch Workplaces 

During its first meeting, the subcommit­
tee received testimony from individuals in both 
the public and privale sectors on the feasibility 
of establishing a program whereby state and 
local government employees temporarily switch 
workplaces with their private-sector counter­
parts. Such a program could benefit both sec­
tors, while allowing professional growth and 
development for the employees. After survey­
ing other states, the subcommittee discovered 
that the idea is not new-six states already have 
some form of exchange program in place (See 
Figure 1). 

Maryland's Executive Swap Program 

In Julle 1988, Maryland Governor Wil­
liam Donald Schaefer initiated an executive 
swap program, which requires that the 
Governor's top administration officials, 32 in 
number, including the Governor, exchange 
places with other officials in other state depart­
ments. The month-long swap allows the offi­
cials to spend one-half of their day in their new 
assignment and the rest of their day in their 
regular jobs. According to the Governor's 
office, the job-swapping is designed to give 
bureaucrats an understanding of what their 
colleagues are doing in other departments. Such 
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exchanges lead to exposure to problem-solving methods that can be taken 
back and applied to the official's regular duties. Due to the success of the 
program, a second executive swap occurred in July 1991 and lasted 
approximately one month. 

The concept of job-swapping is not new to Governor Schaefer. He 
began a job swap program for the City of Ballimore when he was mayor. 
Also, during his gubernatorial term he has ordered Cabinet secretaries to . 
spend time at day-care centers and retirement and nursing homes to get an 
accurate picture of the social problems facing the state. One weekend in 
1990, he required the Secretary of Public Safety and Correctional Services 
to pick up trash along Route 50 on Maryland's Eastern Shore. 

New York's Loaned Executive Program 

With the explanation that such a program would help create excellence 
in state government, Governor Mario Cuomo established the New York 
Loaned Executive Program as a cooperative effort of the state's Office of 
Management and Productivity, the business community, and other private 
and public organizations. The objectives of the program are to promote 
more effective and efficient governmental operations while providing a 
unique developmental experience for public and private sector managers. 

According to the Office of Management and Productivity (MAP), the 
program recognizes that: 

II Improving the economy and efficiency of state programs will stabilize 
the cost of government and improve the quality of services. 

II The private sector's emerging technologies and approaches to manage­
ment dilemmas can be adapted to state government. 
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Survey question: 
Has your state considered or implemented an employee exchange program? 

The following six states implement a form of an employee exchange program: 

Maryland: 'Executive Swap' of top administration officials and 
Executive Fellows Program. 

Montana: Interchange governmental employees; 
participate in federal-state government exchange. 

New York: Loaned Executive Program. 
North Dakota: Interchange governmental employees. 
Oregon: Loans state employees to private industry. 
South Carolina: Interchange governmental employees. 

The following twenty-three states have no form of an employee exchange program: 

Alabama Florida Maine North Carolina Texas 
Arizona Georgia Michigan Ohio Utah 
Arkansas Idaho Minnesota Pennsylvania Vermont 
Colorado Indiana Nebraska Tennessee Wisconsin 
Delaware Kentucky New Jersey 

To date, the following twenty states and the District of Columbia have not 
responded to the survey: 

Alaska Illinois Massachusetts New Hampshire South Dakota 
California Iowa Mississippi New Mexico Washington 
Connecticut Kansas Missouri Oklahoma West Virginia 
Hawaii Louisiana Nevada Rhode Island Wyoming 

Figure 1. Employee exchange programs. Source: Division of Legislative Services, 10/B/92 

Ill The exchange of ideas and information between similar private and 
public organizations avoids redundant efforts and eliminates waste. 

II The Governor's office and agency heads must continuously lead the 
search for ways to improve how the state does its job. 

Ill The program isdesignedto be flexible and accommodates both long~ and 
short-term assignments. These range from one-time technical assistance 
meetings to lengthy research defining problems and identifying solutions. 

To ensure success, MAP carefully arranges matches between the 
state's needs for assistance and the business or academic community's 
ability to help. MAP also identifies projects where loaned executives can 
contribute to the state's productivity efforts. The office solicits interest in 
participation via a project prospectus describing the assignment, its objec­
tives, and the experience each loaned executive should possess. The 
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assignment is assessed with regards to timing, 
availability of staff, and potential benefits to the 
state, the loaning company, and the loaned 
executive. 

Loaned executives define management 
issues, prepare plans for projects and manage­
ment actions, develop recommendations for 
state management review, and implement solu­
tions. Occasionally, they also participate in 
management development and training activi­
ties. During the assignment, MAP staff famil­
iarizes loaned executives with state operations 
and agencies and assures that the host agency 
supplies the loaned executives with the support 
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and information necessary to carry out assign­
ments. 

The Loaned Executive Program has sev­
eral major success stories to its credit: 

IIIII With assistance from the New York Tele­
phone Company, anew system of management 
controls was developed and implemented for 
the State's 6,200 passenger vehicle fleet. This 
resulted in reduced car repair and maintenance 
costs and is saving the state $600,000 annual1y. 

II With the cooperation of Reader's Digest, the 
state realized efficiencies by converting to a 
ZIP+ 4 mailing system and is saving $350,000 
annually. 

Ill Working with General Electric, the New 
York Department of Correctional Services 
increased its productivity and reduced its op­
erational costs by streamlining management 
and accounting procedures. 

1111 With assistance from Garden Way, a Troy, 
New Y ark-based finn, a direct mail marketing 
campaign was developed to spread the word 
about the Loaned Executive Program to busi­
ness leaders and professional groups through­
out New York. 

Ill In the program's first two years (1984-
1986), 39 loaned executives, representing 25 
private sector entities, assisted the state with 
various projects. 

Other States' Approaches 

South Carolina 

In 1978, the South Carolina legislature 
enacted a law pertaining to the interchange of 
government employees between and among 
federal, state, and local governments. Under 
this law, any department or agency of the state 
or any political subdivision of the stale may 
participate in a program of interchange of 
employees with departments and agencies of 
the federal government, the state, any of the 
other states, or any of the political subdivisions 
of South Carolina or any other state. The statute 
limits the period of individual assignment to 
two years; however, an additional two-year 
extension may be granted. 

Employees participating in an exchange 
are considered to be either (i) on detail to 
regular work assignments or (ii) on a leave of 
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absence from their regular position. Employees on detail remain employ­
ees of their "home'' agency or department and receive the same salary and 
benefits they were receiving prior to the exchange. Employees with a leave 
of absence are considered to be on leave without pay; however, they may 
use any accrued leave time while on assignment and may accrue all benefits 
of their home agency. The South Carolina law also addresses the issue of 
liability by stating that any employee who participates in an exchange and 
suffers disability or death as a result of personal injury arising out of the 
exchange will be treated as an employee of his home agency. 

North Dakota 

In 1965, the North Dakota legislature declared that "inter-govern­
mental cooperation is an essential factor in resolving problems affecting the 
state and that the interchange of personnel between and among governmen­
tal agencies at the same or different levels of government is a significant 
factor in achieving such cooperation and increasing the skills and efficiency 
of governmental personnel." The North Dakota laws governing exchanges 
are virtually identical to the South Carolina statutes discussed above, except 
that North Dakota does not include local governments in its exchange 
problem. 

Montana 

The State of Montana has regulations allowing the exchange or loan 
of employees between state agencies to improve efficiency and service, to 
enable employee personal development and training, and to make the best 
use of an employee's knowledge, skills, and interest. Unlike other states 
with exchange programs, Montana allows both permanent and temporary 
exchanges, as well as employee loans. The major difference between a 
temporary exchange and an employee loan is that the latter may not exceed 
nine months. 

Montana also participates in an employee loan program with the 
federal government. The Department of Natural Resources has used the 
federal program twice in the past eight years, and the Department of State 
Lands has used it six times. 

Oregon 

Oregon has loaned state executives to private industry on an informal 
basis. For example, Oregon's Recruitment and Career Services Manager 
went to Nike for six months, and a child development program specialist 
from Portland State University went to Intel Corporation for one year. Also, 
there have been loans between Oregon's Economic Development Depart­
ment and U.S. Bancorp. 

Future Meetings 

The subcommittee agreed to meet at 1 :00 p.m. on October 16 in House 
Room C oftheGeneralAssembly Building in Richmond to consider further 
testimony from the private and public sectors. 

The Honorable Mitchell Van Yahres, Chairman 

Legislative Services contact: Edie T. Conley 
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SB 506: Essential Services Panel 

September 10, 1992, Richmond 

The sixth meeting of the Essential Health Services Panel opened with 
a review of the presentations and comments received from various pro­
vider, insurance, and consumer representatives during the August 18 
meeting. 

Canadian Program 

As requested by the panel in August, additional information on the 
services available under the Canadian Health Services Program was pre­
sented. Based on available materials, most, if not a1l, of the Canadian 
provincial programs include preventive/primary care through family phy­
sicians and other general practitioners, with apparently unlimited outpa­
tient primary care (e.g., prenatal care, comprehensive childhood immuni­
zations, manunograms, some dental services, drugs and appliances as 
necessary); emergency care; inpatient hospital care; outpatient hospital 
care; diagnostic tests; and specialty care. Canadian physicians determine 
priority for specialty surgical procedures and hospital ''gatekeepers" manage 
the hospital-based high technology diagnostic equipment. For diagnostic 
testing and specialty care, patients are classified as "emergent, urgent, or 
elective" by physicians, with ·"emergent" patients seen first. However, 
there are no definitions of the terms, "emergent, urgent, or elective," and 
each physician subjectively determines his patients' classifications. High 
technology diagnostic testing and specialty care appear to be rationed 
through the fee structure and limitations on dissemination; there are waiting 
lists. 

Report Planning 

The panel discussed the availability of information sufficient for 
health insurance comparison shopping, the viability of developing limita­
tions on essential health services, and the merit of examining several 
different approaches or plans for essential health services. The panel 
concluded that providing the Advisory Commission on Mandated Benefits, 
the Joint Commission on Health Care, and the General Assembly with a list 
of essential health services and standard health services as well as a 
selection of proposed flexible plans for limiting costs would increase the 
potential uses of the report. 

Pricing Study 

A smnmary of the initial meeting of the pricing study group was 
presented. This study group consists of panel staff and representatives of 
Blue Cross and Blue Shield of Virginia and the Department of Medical 
Assistance Services. Other organizations have also been invited to partici­
pate in this process. The participating organizations have agreed to assist 
the panel in developing cost estimates for the essential health services 
program, using various assumptions regarding limitations, deductibles, co­
insurance or co-payments, premirun cost sharing, maximruns, and the 
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pricing of specific services. In developing these 
estimates, the price or cost of alternative essen­
tial health service programs will be estimated by 
using available data and assuming the package 
of designated services will cover the same 
populations as the respective plans. Certain 
assumptions will also be made regarding the 
level and types of managed care delivery sys­
tems that will be recommended in order to price 
the programs. 

In discussing various uses and cost-limita­
tion or cost-containment devices, the panel was 
advised of managed care provisions, caps on 
expenditures, stop-loss provisions, fee sched­
ules, rating bands, risk spreading, state subsi­
dies, and tax credits. Twenty-sevenotherstates, 
it was noted, have adopted conceptually similar 
legislation. For example, New York and Cali­
fornia have ambitious programs to cover large, 
diverse populations in health services programs, 
thereby utilizing the benefits of spreading the 
risks over large pools of individuals. In Califor­
nia, the state employees health benefits program 
provides coverage for state employees and 
approximately 400,000 local employees and is 
being converted to a cooperative, which will 
allow eligible small employers to participate. 

The panel's consensus was that the essen­
tial health services plan(s) should focus on 
improving the health status of Virginians at 
reasonably low cost, perhaps with some incen­
tives for patient responsibility, and that the 
plan(s) should avoid providing incentives for 
employers to "level down." The panel also 
opined that a tightly managed plan, which en­
courages physician participation, would facili­
tate containment of costs while enhancing pri­
mary care. 

Value Scale Revision 

Following a discussion of the relative value 
scale previously used for the Delphi survey, the 
panel agreed to revise this scale. The revised 
classifications are: 

Ill MUST have (same) 
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• SHOULD have (same) 

• hnportant (formerly, Very Important) 

• Moderately Important (formerly, Valuable 
to Some) 

• Not Particularly Important (same) 

The panel reiterated that the list of essential 
health services will need to be reviewed on an 
ongoing basis as new treatments and diagnostic 
tools are developed. 
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The panel then collectively reviewed and reevaluated all of the 
services listed on the matrix and compiled the services to be included as 
essential-MUST have-in the October draft report. In addition to the 
initial review of the draft report, the agenda for the October 29 meeting will 
begin with presentations and discussion of mental health services. 

• 
The Honorable J. Samuel Glasscock, Convener/Moderator 

Legislative Services contact: Norma E. Szakal 

The Legislative Record summarizes the activities of all Virginia legislative study commissions and 
joint subcommittees. Published in Richmond, Virginia, by the Division of Legislative Services, 

an agency of the General Assembly of Virginia 

E.M. Miller, Jr. Director 
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K. C. Patterson Editor 
James A. Hall Designer 
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GENERAL NOTICES/ERRATA 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

GENERAL NOTICES 

NOTICE 

Notices of Intended Regulatory Action are published as a 
separate section at the beginning of each issue of the 
Virginia Register. 

UNIVERSITY OF VIRGINIA 

Institute of Law, Psychiatry & Public Policy 

t Public Notice 

The Sixteenth Annual Symposium on Mental Health and 
the Law will be held April 1-2, 1993, at the Richmond 
Hyatt (Thursday-Friday). The symposium is sponsored by 
The University of Virginia Institute of Law, Psychiatry and 
Public Policy; the Division of Continuing Education; the 
Virginia Department of Mental Health, Mental Retardation 
and Substance Abuse Services and the Office of the 
Attorney General. The symposium will be held at the 
Richmond Hyatt Hotel in Richmond, Virginia. Continuing 
education credit, including medical and legal, will be 
available. For further information contact: Bettie Amiss, 
Administrator, Institute of Law, Psychiatry and Public 
Policy, Box 100, Blue Ridge Hospital, Charlottesville, 
Virginia 22901; telephone (804) 924-5435. 

VIRGINIA CODE COMMISSION 

NOTICE TO STATE AGENCIES 

Mailing Address: Our mailing address is: Virginia Code 
Commission, 910 Capitol Street, General Assembly Building, 
2nd Floor, Richmond, VA 23219. You may FAX in your 
notice; however, we ask that you do not follow-up with a 
mailed copy. Our FAX number is: 371-0169. 

FORMS FOR FILING MATERIAL ON DATES FOR 
PUBLICATION IN THE VIRGINIA REGISTER OF 

REGULATIONS 

All agencies are required to use the appropriate fonos 
when furnishing material and dates for publication in the 
Virginia Register Q! Regulations, The forms are supplied 
by the office of the Registrar of Regulations. If you do not 
have any forms or you need additional forms, please 
contact: Virginia Code Commission, 910 Capitol Street, 

Vol. 9, Issue 3 

General Assembly Building, 2nd Floor, Richmond, VA 
23219, telephone (804) 786-3591. 

FORMS: 

NOTICE of INTENDED REGULATORY ACTION -
RROl 
NOTICE of COMMENT PERIOD · RR02 
PROPOSED (Transmittal Sheet) - RR03 
FINAL (Transmittal Sheet) - RR04 
EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING - RR06 
AGENCY RESPONSE TO LEGISLATIVE 
OR GUBERNATORIAL OBJECTIONS - RR08 
DEPARTMENT of PLANNING AND BUDGET 
(Transmittal Sheet) - DPBRR09 

Copies of the Virginia Register Form. Style and Procedure 
Manual may also be obtained at the above address. 
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CALENDAR OF EVENTS 

Symbols Key 
t Indicates entries since last publication of the Virginia Register 
Iii Location accessible to handicapped 
e Telecommunications Device for Deaf (TDD) /Voice Designation 

NOTICE 

Only those meetings which are filed with the Registrar 
of Regulations by the filing deadline noted at the 
beginning of this publication are listed. Since some 
meetings are called on short notice, please be aware that 
this listing of meetings may be incomplete. Also, all 
meetings are subject to cancellation and the Virginia 
Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public 
hearings held by the Standing Committees of the 
Legislature during the interim, please call Legislative 
Information at (804) 786-6530. 

VIRGINIA CODE COMMISSION 

EXECUTIVE 

~'''~ ~ ~ 
Virginia Department 

For The Aging 
DEPARTMENT FOR THE AGING 

Longm Term Care Ombudsman Program Advisory Council 

December l, 1992 - 9:30 a.m. - Open Meeting 

The Virginia Association of Homes for Adults, Inc., Suite 
101, United Way Building, 224 West Broad Street, 
Richmond, Virginia. ~ 

Business will include further discussion on the goals 
and objectives for the Virginia Long-Term Care 
Ombudsman Program. 

Contact: Etta V. Hopkins, Assistant Ombudsman, Virginia 
Department for the Aging, 700 E. Franklin St., lOth Floor, 
Richmond, VA 23219-2327, telephone (804) 225-2271/TDD 
,.. or toll-free 1-800-552-3402. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES 

Virginia Winegrowers Advisory Board 

November 10, 1992 - 10 a.m. - Open Meeting 
Virginia Polytechnic Institute and State University, Food 
Science and Technology Building, Blacksburg, Virginia. 

The board will hear committee and project monitor 
reports and review old and new business. 

Contact: Wendy Rizzo, Secretary, 1100 Bank St., Suite 1010, 
Richmond, VA 23219, telephone (804) 371-7685. 

DEPARTMENT OF AIR POLLUTION CONTROL 

t November 16, 1992 - 8 p.m.- Open Meeting 
The Rockingham County Administration Center, 
Harrisonburg, Virginia. ~ 

A meeting to receive public comment on a request by 
Transprint USA to operate four existing rotogravure 
and to construct and operate a fifth rotogravure 
printing press at their facility in Harrisonburg. 

Contact: Donald L. Shepherd, Director, Region II, Virginia 
Department of Air Pollution Control, 5338 Peters Creek 
Rd., Roanoke, VA 24019, telephone (703) 857-7328 or (804) 
371-8471/TDD ,.. . 

ASAP POLICY BOARD - VALLEY 

t November 9, 1992 - 8:30 a.m. - Open Meeting 
Augusta County School Board Office, Fishersville, Virginia. 
Ill 

A regular meeting of the local policy board which 
conducts business pertaining to (!) court referrals; (ii) 
financial report; (iii) Director's report; (iv) statistical 
reports. 

Contact: Rhoda G. York, Executive Director, Holiday 
Court, Suite B, Staunton, VA 24401, telephone (703) 
886-5616, or Waynesboro number (703) 943-4405. 

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE 
PATHOLOGY 

t November 5, 1992 - 10:30 a.m. - Open Meeting 
Brookfield Center Office Park, 6606 West Broad Street, 
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Richmond, VA . ~ 

A general board meeting. 

Contact: Meredyth P. Partridge, Executive Director, 1601 
Rolling Hills Dr., Richmond, VA, 23229, telephone (804) 
662-7390. 

CHESAPEAKE !lAY LOCAL ASSISTANCE BOARD 

December 3, 1992 - 10 a.m. - Open Meeting 
State Capitol, Senate Room 4, Capitol Square, Richmond, 
Virginia. (t;] 

The board will conduct general business, including 
review of local Chesapeake Bay Preservation Area 
programs. Public comment will be heard early in the 
meeting. A tentative agenda will be available from the 
Chesapeake Bay Local Assistance Department by 
November 24, 1992. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Suite 701, Richmond, VA 
23219, telephone (804) 225-3440 or toll free 
1-800-243·7229/TDD ,.. 

CHILD DAY-CARE COUNCIL 

t November 6, 1992 • 10 a.m. - Open Meeting 
Koger Executive Center, West End, Culpeper Building, 
Conference Room 135, 1606 Santa Rosa Road, Richmond, 
Virginia. ltJ 

A meeting to provide orientation to newly appointed 
Child Day-Care Council members. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 8007 
Discovery Dr., Richmond, VA 23229-8699, telephone (804) 
662·9217. 

t November 12, 1992 · 9 a.m. - Open Meeting 
Koger Executive Center, West End, Blair Building, 
Conference Rooms A & B, 8007 Discovery Drive, 
Richmond, Virginia. [l;] 

The Child Day-Care Council will meet to discuss 
issues, concerns and programs that impact child care 
centers, camps, school age programs, and 
preschool/nursery schools. The public comment period 
is 10 a.m. Please call ahead of time for possible 
changes in meeting time. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 8007 
Discovery Dr., Richmond, VA 23229-8699, telephone (804) 
662-9217. 
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DEPARTMENT OF COMMERCE 

t December 4, 1992 • 10:30 a.m. - Public Hearing 
Roanoke City Council Chambers, Room 450, 215 Church 
Ave., S.W., Roanoke, Virginia 

'[ December 10, 1992 - 10:30 a.m. - Public Hearing 
General Assembly Building, House Room D, Richmond, 
Virginia. 

January 4, 1993 - Written comments may be submitted 
through this date. 

421 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Commerce intends to repeal regulations entitled VR 
190·05-1. Asbestos Licensing Regulations and adopt 
new regulations entitled VR 190·05·1:1. Asbestos 
Licensing Regulations. The proposed regulations 
include a "Standard of practice and conduct" section 
to establish guidelines for professionalism and grounds 
for disciplinary action within the regulated disciplines. 
To eliminate duplication, a "General entry and 
renewal requirements" section has been added and 
requirements for an asbestos worker and supervisor 
license have been combined. Changes also require 
employers, with employees exempted from licensure, 
to develop and maintain a safety program, as opposed 
to training, to enhance the quality and safety of 
asbestos work. The proposed regulations set training 
provider criteria for record keeping, certificate 
information, length of training, training upgrade, 
number and ratio of instructors to students, primary 
instructor approval, use of videos, and training course 
approval. 

For Asbestos Analytical Laboratory Licensure, 
participation in the PAT program will be extended to 
each branch facility and each on-site analyst will be 
required to register with the AIHA Analyst Registry. 
After April 1, 1993, project designer applicants will 
need to submit an experience form (Form A) with 
their application. 

For clarification purposes, the following definitions 
have been added or altered: "Asbestos," "Asbestos 
Project," "Asbestos Project Design," "Asbestos 
Management Plan," "Demolition/' "Full Approval," 
"Occupied," Preliminary Review," "Primary 
Instructor," "Removal," 'jSite," "Substantial Change," 
and "Structure." 

In addition, fees have been lowered for an Asbestos 
Contractors license, an RFS Asbestos Contractors 
license, an Asbestos Analytical laboratory license, and 
for training course evaluations. 

STATEMENT 

Basis: The legal authority for the Department of 
Commerce to promulgate the regulations is found in 
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Chapter 5 (§ 54.1-500 et seq.) of Title 54.1 of the Code of 
Virginia. 

Purpose: The proposed regulations have been reorganized 
to include a general entry requirement section and the 
combining of licensing requirements for asbestos workers 
and asbestos supervisors. Both will eliminate duplication. 
The proposed regulations will encourage professionalism 
and set guidelines for disciplinary action with the addition 
of a "Standards of practice and conduct" section. The 
exemption section has been revised to delete the 
requirement for the exempted employers to develop 
training; it provides guidelines for an asbestos safety 
program. Additional regulations have been placed on 
asbestos training providers to enhance the quality of 
instructors and reduce the number of fraudulent 
certificates and illegal licenses. For quality control, project 
monitors who conduct on-site PCM asbestos air samples 
analyses will be required to register with the AIHA 
Asbestos Registry. After April l, 1993, applicants for 
project designer will be required to meet experience 
qualifications. Definitions have been added or altered to 
establish clarity. Fees for an asbestos contractor's license, 
an analytical laboratories license, and training course 
evaluations have been reduced as required by § 54.1-!!3, 
of the Code of Virginia. 

Imoact: The regulations apply directly to approximately 
17,773 individuals licensed as asbestos workers, supervisors, 
project designers, project monitors, inspectors, and 
management planners; approximately 438 licensed asbestos 
contractors; 80 licensed RFS contractors; approximately 107 
licensed analytical laboratories; and approximately 60 
asbestos training providers. 

Statutory Authority: §§ 54.1-500 through 54.1-517 of the 
Code of Virginia. 

Contact: Kent Steinruck, Regulatory Boards Administrator, 
Department of Commerce, 3600 West Broad St., Richmond, 
VA 23230, telephone (804) 367-2567. 

STATE BOARD FOR COMMUNITY COLLEGES 

November 18, 1992 - 2:30 p.m. - Open Meeting 
Holiday Inn Fair Oaks, !!787 Lee-Jackson Highway, 
Fairfax, Virginia. 

State board committee meetings. 

November 19, 1992 - 9 a.m. - Open Meeting 
Holiday Inn Fair Oaks, !!787 Lee-Jackson Highway, 
Fairfax, Virginia. 

A regularly scheduled state board meeting. 

Contact: Joy Graham, Assistant Chancellor Public Affairs, 
Virginia Community College System, 101 North 14th St., 
Richmond, VA 23219, telephone (804) 225-2126, or (804) 
371-8504/TDD v 

COMPENSATION BOARD 

t November 30, 1992 - 5 p.m. - Open Meeting 
t December 30, 1992 - 5 p.m. - Open Meeting 
Room 9l3/9l3A, 9th Floor, Ninth Street Office Building, 
202 North Ninth Street, Richmond, Virginia. llJ (Interpreter 
for the deaf provided upon request.) 

A routine meeting to conduct business of the 
Compensation Board. 

Contact: Bruce W. 
3-F, Richmond, 
786-3886/TDD e 

Haynes, Executive Secretary, P.O. Box 
VA 23206-0686, telephone (804) 

DEPARTMENT OF CORRECTIONS (STATE BOARD OF) 

November 18, 1992 - 10 a.m. - Open Meeting 
t December 16, 1992 - 10 a.m. - Open Meeting 
Board of Corrections, Board Room, 6900 Atmore Drive, 
Richmond, Virginia. ~ 

A regular monthly meeting of the board to consider 
matters as may be presented to the board. 

Contact: Mrs. Vivian T. Toler, Secretary to the Board, 6900 
Atmore Dr., Richmond, VA 23225, telephone (804) 
674-3235. 

* * * * * * * * 

November 18, 1992 - 10:30 a.m. - Public Hearing 
6900 Atmore Drive, Richmond, Virginia. 

November 20, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to amend regulations entitled: VR 
230-30-001. Minimum Standards for Jails and 
Lockups. The purpose of the proposed action is to 
incorporate the Work/Study Release Program 
Standards as an integral part of the Standards for 
Jails and Lockups. 

Statutory Authority: §§ 53.1-5, 53.1-68, and 53.1-131 of the 
Code of Virginia. 

Contact: Mike Howerton, Chief of Operations, 6900 Atmore 
Dr., Richmond, VA 23225, telephone (804) 674-3262. 

Liaison Committee 

November 19, 1992 - 9:30 a.m. - Open Meeting 
Board of Corrections, Board Room, 6900 Atmore Drive, 
Richmond, Virginia. ~ 

The committee will continue to address and discuss 
criminal justice issues. 
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Contact: Mrs. Vivian T. Toler, Secretary to the board, 6900 
Atmore Dr., Richmond, VA 23225, telephone (804) 
674-3235. 

BOARD FOR COSMETOLOGY 

November 23, 1992 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. Ill 

A general business meeting. 

Contact: Demetra Y. Kontos, Assistant Director, Board for 
Cosmetology, Department of Commerce, 3600 W. Broad St., 
Richmond, VA 23230, telephone (804) 367-0500. 

BOARD OF DENTISTRY 

November 21, 1992 • 9 a.m. - Open Meeting 
Southern States Building, 6606 West Broad Street, 
Richmond, Virginia. l1J 

The Regulatory-Legislative Committee will meet to 
discuss possible regulation changes. This meeting is 
open to the public. No public comment will be taken. 

Contact: Nancy Taylor Feldman, Executive Director, 1601 
Rolling Hills Dr., Richmond, VA 23229-5005, telephone 
(804) 662-9906. 

BOARD OF EDUCATION 

November 24, 1992 - 8 a.m. - Open Meeting 
James Monroe Building, Conference Rooms D and E, 101 
North 14th Street, Richmond, Virginia. Ill (Interpreter for 
deaf provided upon request) 

The Board of Education and the Board of Vocational 
Education will hold a regularly scheduled meeting. 
Business will be conducted according to items listed 
on the agenda. The agenda is available upon request. 
Public comment will not be received at the meeting. 

Contact: Dr. Margaret Roberts, Executive Director, Board 
of Education, P.O. Box 2120, Richmond, VA 23216, 
telephone (804) 225-2540. 

STATE BOARD OF ELECTIONS 

t November 23, 1992 - 10 a.m. - Open Meeting 
House Room 1, State Capitol, Richmond, Virginia. Ill 

A meeting to ascertain and certify the results of the 
November 3, 1992, General and Special Elections. 

Contact: Margaret 0. "Jane" Jones, Executive Secretary 
Senior, State Board of Elections, 200 N. 9th St., Room 101, 
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Richmond, VA 23219, telephone (804) 786-6551, or toll free 
800-552-9745/TDD .,. 

LOCAL EMERGENCY PLANNING COMMITTEE -
CHESTERFIELD COUNTY 

November 5, 1992 - 5:30 p.m. - Open Meeting 
December 3, 1992 - 5:30 p.m. - Open Meeting 
Chesterfield County Administration Building, 10,001 
Ironbridge Road, Room 502, Chesterfield, Virginia. Ill 

A meeting to meet requirements of Superfund 
Amendment and Reauthorization Act of 1986. 

Contact: Lynda G. Furr, Assistant Emergency Services 
Coordinator, Chesterfield Fire Department, P.O. Box 40, 
Chesterfield, VA 23832, telephone (804) 748-1236 

LOCAL EMERGENCY PLANNING COMMITTEE • 
HANOVER COUNTY 

t December 8, 1992 - 9 a.m. - Open Meeting 
Hanover Fire Company 5, Route 1004 at Route 301 North, 
Hanover, Virginia. ~ 
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A meeting to conduct the following business: 

1. LEPC update. 
2. Report from Chairman. 
3. Report on Superfund sites - Route 735 & Route 629. 
4. Preplanning for Hazardous Material - Full Exercise 
for 1993. 
5. Old business/new business. 
6. 15-minute discussion period. 

Contact: John F. Trivellin, Hazardous 
Coordinator, P.O. Box 470, Hanover County, 
telephone (804) 798-8554 or (804) 730-6195. 

Materials 
VA 23069, 

BOARD OF GAME AND INLAND FISHERIES 

t November 5, 1992 - 9 a.m. - Open Meeting 
4010 West Broad Street, Richmond, Virginia. 

The board will meet to review the agency's strategic 
plan, discuss the agency's mission statement, discuss 
the "vision document" and the agency's finances. In 
addition, general and administrative matters will be 
discussed, and the board will go into Executive Session 
to review land, legal and personnel matter. 

Contact: Belle Harding, Secretary to Bud Bristow, 4010 W. 
Broad St., P.O. Box 11104, Richmond, VA 23230, telephone 
(804) 367-1000. 

Monday, November 2, 1992 
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BOARD FOR GEOLOGY 

t December 18, 1992 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room 1, Richmond, Virginia. ~ 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-8595, (804) 367-9753/TDD .,.. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

November 9, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Health 
intends to adopt regulations entitled: VR 355-18-014. 
Waterworks Operation Fee. The purpose of this 
proposed regulation is to assess an annual operations 
fee (not to exceed $160,000) on the owners of 
waterworks. The amount of the fee is based on the 
number of persons served, number of connections, or 
the classification of the waterworks. The revenue 
generated by this regulation will supplement funding 
to implement the 1986 amendments to the federal Safe 
Drinking Water Act (SDWA) and will be deposited into 
the Waterworks Technical Assistance Fund established 
in the state treasury by § 32.1-17.1 B. 

Statutory Authority: §§ 32.1-70 and 32.1-7Ll of the Code of 
Virginia. 

Contact: Thomas B. Gray, P.E., Special Projects Manager, 
Division of Water Supply Engineering, 1500 E. Main St., 
Suite 109, Richmond, VA 23219, telephone (804) 786-5566. 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

November 24, 1992 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield of Virginia, 2015 Staples Mill Road, 
Virginia Room, Richmond, Virginia. 

A monthly meeting of the Virginia Health Services 
Cost Review Council followed by a public hearing to 
receive comments regarding HJR 237, which requires 
the council to study health care institutions' 
diversification into the commercial sector and its 
impact on small businesses and health care costs. 

Contact: Marcia Melton, Executive Secretary, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-3671. 

******** 
November 20, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to repeal 
regulations entitled VR 370-0l-000, Public 
Participation Guidelines and adopt regulations 
entitled: VR 370-01-000:1. Public Participation 
Guidelines. This action repeals existing regulations and 
enacts new Public Participation Guidelines for 
soliciting the input of interested parties in the 
formation and development of regulations. 

Statutory Authority: §§ 9-6.14.7:1 and 9-164 (2) of the Code 
of Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., Sixth Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

******** 
November 21, !992 - Written comments may be submitted 
through this date. 

November 24, !992 - 1 p.m. - Public Hearing 
Blue Cross/Blue Shield of Virginia, 2015 Staples Mill Road, 
Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-0l-001. The Rules and 
Regulations of the Virginia Health Services Cost 
Review Council. The purpose of the proposed action 
is to clarify the definition of "charity care" as utilized 
in the analysis of the various filings submitted by 
health care institutions. 

Statutory Authority: §§ 9-158 (A) and 9-164 (2) of the Code 
of Virginia. 

Contact: John A. Rupp, Executive Director, 805 East Broad 
Street, 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

November 3, 1992 - 9 a.m. - Open Meeting 
December I, 1992 - 9 a.m. - Open Meeting 
Hopewell Community Center, Second and City Point Road, 
Hopewell, Virginia. [l;] (Interpreter for deal provided upon 
request) 

Local Emergency Preparedness Committee Meeting on 
Emergency Preparedness as required by SARA Title 
Ill. 

Virginia Register of Regulations 

424 



Contact: Robert Brown, Emergency Service Coordinator, 
300 N. Main St., Hopewell, VA 23860, telephone (804) 
541-2298. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT 

t November 10, 1992 - I p.m. - Public Hearing 
The Jackson Center. 501 North Second Street, Richmond, 
Virginia. 'JiJ 

The department is holding a public hearing to receive 
comments on the proposed Comprehensive Housing 
Affordability Strategy (CHAS) FY'92 Performance 
Report and proposed FY'93 Annual Plan, which is a 
statewide housing plan mandated by the National 
Affordable Housing Act of 1990. The proposed CHAS 
identifies the priorities, strategies, and resources for 
developing affordable housing and will serve as a 
guide for the expenditure of all federal and state 
housing assistance. Copies of the proposed CHAS 
Performance Report and the proposed CHAS Annual 
Plan will be available November 2, 1992. Copies may 
be obtained by calling or writing Ms. Daphne Howard, 
Department of Housing and Community Development, 
Division of Housing, The Jackson Center, 501 N. 
Second Street, Richmond, Virginia 23219, (804) 
371-7100. 

Contact: Kitty Cole, Program Manager, Department of 
Housing and Community Development, The Jackson Center, 
501 N. Second St., Richmond, VA 23219, telephone (804) 
371-7141 or (804) 371-7089/TDD 'Iii' 

VIRGINIA HOUSING DEVELOPMENT AUTHORITY 

t November 17, 1992 • ll a.m. - Open Meeting 
601 South Belvidere Street, Richmond, Virginia. JiJ 

A regular meeting of the Board of Commissioners to 
(i) review and, if appropriate, approve the minutes 
from the prior monthly meeting; (ii) consider for 
approval and ratification mortgage loan commitments 
under its various programs; (iii) review the authority's 
operations for the prior month; and (iv) consider such 
other matters and take such other actions as it may 
deem appropriate. Various committees of the Board of 
Commissioners may also meet before or after the 
regulatr meeting and consider matters within their 
purview. The planned agenda of the meeting will be 
available at the offices of the authority one week 
prior to the date of the meeting. 

Contact: J. Judson McKellar, Jr., General Counsel, Virginia 
Housing Development Authority, 601 S. Belvidere St., 
Richmond, VA 23220, telephone (804) 782-1986. 
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COUNCIL ON INFORMATION MANAGEMENT 

November 9, 1992 - 9 a.m. - Open Meeting 
1100 Bank Street, 9th Floor Conference Room, Richmond, 
Virginia. ~ 

A regular business meeting. 

Contact: Linda W. Herring, Administrative Staff Specialist, 
Council on Information Management, llOO Bank St., Suite 
901, Richmond, VA 23219, telephone (804) 225-3622 or 
(804) 225-3624/TDD .,. 

ADVISORY COMMISSION ON INTERGOVERNMENTAL 
RELATIONS 

t November 9, 1992 • I p.m. - Open Meeting 
The Homestead, Hot Springs, Virginia 

The regular meeting of the Advisory Commission on 
Intergovernmental Relations will be held in 
conjunction with the annual conference of the Virginia 
Association of Counties. Persons desiring to participate 
in the Commission's meeting and requiring special 
accommodations or interpreter services should contact 
the Commission's offices by November 5, 1992. 

Contact: Robert H. Kirby, Secretary, 702 Eighth Street 
Office Building, Richmond, VA 23219, telephone (804) 
786-6508 or (804) 786·1860/TDD ,.. 
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DEPARTMENT OF LABOR AND INDUSTRY 

Virginia Apprenticeship Council 

t November 18, 1992 • 10 a.m. - Open Meeting 
General Assembly Building, House Room C, 910 Capitol 
Street, Richmond, Virginia. JiJ 

A regular meeting of the Council to discuss and/or act 
on: 

1. Ratio on Davis Bacon work for construction. 
2. Status of Dorey Electric Co. Apprenticeship 
Program. 

Contact: Robert S. Baumgardner, Director, Apprenticeship 
Division, Department of Labor and Industry, 13 South 13th 
St., Richmond, VA 23219, telephone (804) 786-2381. 

Migrant and Seasonal Farmworkers Board 

t November 18, 1992 • 10 a.m. - Open Meeting 
State Capitol Building, House Room 2, Richmond, Virginia 
23219. 

A biennial meeting of the Board. 

Contact: Marilyn Mandel, Director, Office of Planning and 

Monday, November 2, 1992 
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Policy Analysis, Department of Labor and Industry, 
Powers-Taylor Building, 13 South 13th St., Richmond, VA 
23219, telephone (804) 786-2385. 

LIBRARY BOARD 

NOTICE: CHANGE IN MEETING DATE AND TIME 
November 12, 1992 - 9 a.m. - Open Meeting 
The Virginia State Library and Archives, 3rd Floor, 
Supreme Court Room, lith Street at Capitol Square, 
Richmond, Virginia. ~ 

A meeting to discuss administrative matters of the 
Virginia State Library Archives. 

Contact: Jean H. Taylor, Secretary to State Librarian, 
Virginia State Library and Archives, 11th St. at Capitol 
Square, Richmond, VA 23219, telephone (804) 786-2332. 

COMMISSION ON LOCAL GOVERNMENT 

t November 11, 1992 • 9 a.m. - Open Meeting 
t November ll, 1992 - 7 p.m. - Public Hearing 
t November 12, 1992 • 10 a.m. (if needed) - Open 
Meeting 
Circuit Courtroom, Radford Municipal Building, 619 Second 
Street, Radford, Virginia. 

Oral presentations regarding the City of Radford and 
Montgomery County's economic growth 
agreement. Persons desiring to participate 
Commission's proceedings and requiring 
accommodations or interpreter service should 
the Commission's office by November 2, 1992. 

t November 12, 1992 - 9:00 a.m. - Open Meeting 
In Radford area; site to be determined. 

sharing 
in the 
special 
contact 

A regular meeting of the Commission on Local 
Government to consider such matters as may be 
presented. Persons desiring to participate in the 
Commission's meeting and requiring special 
accommodations or interpreter service should contact 
the Commission's office by November 2, 1992. 

Contact: Barbara W. Bingham, Administrative Assistant, 702 
8th Street Office Building, Richmond, VA 23219, telephone 
(804) 786-6508 or (804) 786-1860/TDD ..,. 

STATE LOTTERY BOARD 

November 23, 1992 - lO a.m. - Open Meeting 
2201 West Broad Street, Richmond, Virginia. ll'! 

A regular monthly meeting of the board. Business will 
be conducted according to items listed on the agenda 
which has not yet been determined. Two periods for 
public comment are scheduled. 

Contact: Barbara L. Robertson, Lottery Staff Officer, State 
Lottery Department, 2201 W. Broad St., Richmond, VA 
23220, telephone (804) 367-9433. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

November 20, 1992 - Written comments may be submitted 
through 4:30 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to adopt and amend 
regulations entitled: VR 460-0l-29.4, 460-01-70, 
460-02-2.2100, 460-02-2.6100, 460-02-4.2230, 460-04-4.2230. 
Health Insurance Premium Payment Program 
(HIPP). The purpose of this proposal is to implement 
the mandates of § 1906 of the Social Security Act to 
provide for (i) the identification of cases in which the 
enrollment of Medicaid recipients in group health 
plans is likely to be cost effective; (ii) the 
requirement that recipients in such cases enroll in the 
available group health plan as a condition of 
continued eligibility for Medicaid; (iii) the provision 
for payment of premiums and other cost-sharing 
obligations for items and services otherwise covered 
by Medicaid; and (iv) the treatment of the group 
health plan as a third party liability resource 
resulting, thereby, in such plans becoming primary 
sources of health care payments for the affected 
Medicaid recipients. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through November 
20, !992 at 4:30 p.m. to: C. Mack Brankley, Director, 
Division of Client Services, Department of Medical 
Assistance Services, 600 East Broad Street, Suite 1300, 
Richmond, VA 23219, telephone (804) 786-7933. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

"' * * * * * * * 

December 18, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to adopt regulations 
entitled: VR 460·01-74 and 460-04-4.2600. Drug 
Utilization Review Program Regulations. The purpose 
of this proposal is to promulgate permanent 
regulations consistent with the mandates of OBRA 90 § 
4401 and with applicable state laws. The sections of 
the State Plan for Medical Assistance affected by this 
action are section 4 to which is added new preprinted 
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pages 74 through 74b and new state regulations VR 
460-04-4.2600. 

The law, as enacted in OBRA 90, requires the states' 
DUR programs to focus on individuals receiving 
outpatient drugs who do not reside in a nursing home. 
Currently, the Commonwealth does not have a DUR 
program applicable to individuals receiving outpatient 
drugs. 

Congressional support for DUR stems from a 
longstanding belief that quality health care is more 
cost-effective than poor quality care. Numerous studies 
have shown that physicians may not always have the 
requisite pharmaceutical knowledge and training to 
prescribe only appropriate medication. In some 
studies, federal investigators found widespread patient 
misuse of prescription drugs including overuse, 
underuse, and lack of compliance with longstanding 
guidelines for appropriate drug use. The capacity of 
pharmaceuticals to cause harm has been recognized 
since the beginning of medicine. Today, drug induced 
illnesses have become a major health problem and 
often, inappropriate outpatient drug usage leads to the 
subsequent need for remedial health care services. 

OBRA 90 § 4401 placed four key DUR requirements 
on DMAS: (i) implementation of a retrospective DUR; 
(ii) proviswn for prospective DUR before the 
dispensing of prescriptions; (iii) establishment of a 
DUR board; and (v) development of physician and 
pharmacist educational interventions and programs. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through December 
18, 1992, to Rebecca Miller, Pharmacy Consultant, Division 
of Policy and Research, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

* * * * * * * 

t January 2, 1993 - Written comments may be submitted 
through 4:30 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends tG adopt regulations 
entitled: VR 460-04-8.14. Managed Care: "Medallion" 
Regulations. The purpose of this proposal is to 
promulgate permanent regulations to supersede the 
current emergency regulation containing substantially 
the same policies. 

House Bill 30, passed by the 1990 session of the 
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General Assembly, directed the Department of Medical 
Assistance Services (DMAS) to develop a plan to test 
the feasibility of establislling a statewide managed 
care system for Medicaid patients. The plan was 
developed and submitted to tile Committee of Health 
Care for All Virginians (SJR 118) on October 1, 1990. 
The committee examined the plan based on three 
criteria: (i) the feasibility of expanding the system, 
(ii) alternatives for the design and staffing of such a 
system, (iii) costs and benefits associated with the 
preferred options. DMAS subsequently was instructed 
to proceed with its coordinated care program, named 
"MEDALLION." 

The Commonwealth has requested and received 
approval from the Health Care Financing 
Administration (HCFA) for a waiver under § 1915(b) 
of the Social Security Act. DMAS will provide 
coordinated care services to those selected Medicaid 
recipients of the Commonwealth. 

The services provided by this waiver would establish 
and support Primary Care Providers (PCP) who would 
become recipient care managers responsible for 
coordination of "MEDALLION" recipients' overall 
health care. The PCP will assist the client in gaining 
access to the health care system and will monitor on 
an ongoing basis the client's condition, health care 
needs, and service delivery to include referrals to 
specialty care. This form of health care delivery is 
expected to foster a more productive physician/patient 
relationship, reduce inappropriate use of medical 
services, and increase client knowledge and use of 
preventive care. 

STATEMENT 

Basis and Authority: Section 32.1-324 of the Code of 
Virginia grants to the Director of the Department of 
Medical Assistance Services the authority to administer 
and amend the Plan for Medical Assistance in lieu of 
Board action pursuant to the Board's requirements. The 
Code also provides, in the Administrative Process Act 
(APA) § 9-6.14:9, for this agency's promulgation of 
proposed regulations subject to the Department of Planning 
and Budge's and Governor's reviews. Subsequent to an 
emergency adoption action, the agency is initiating the 
public notice and comment process as contained in Article 
2 of the APA. 

DMAS received approval from the federal funding agency, 
the Health Care Financing Administration, under § 1915(b) 
of the Social Security Act on December 27, 1991, to 
operate "MEDALLION" on a pilot basis. Section 1915(b) 
requires that a waiver be sought for any Medicaid covered 
service which is not offered statewide. 

DMAS is the single state agency responsible for 
supervision of the administration of these waiver services. 
DMAS will contract with those providers of services which 
meet all licensing and certification criteria required in 

Monday, November 2, 1992 



Calendar of Events 

these regulations and which are willing to adhere to 
DMAS policies and procedures. 

Impact: The fiscal impact of "MEDALLION" is estimated 
to create a cost savings of approximately $I,356,404 
($678,203 GF) over a two-year period, beginning with the 
effective date of March 1, 1992. Estimated FY 92 savings 
are projected to be $248,583 ($124,292 GF). FY 93 savings 
are projected to be $678,202 ($339,101 GF) and for the 
first half of FY 94 savings of $429,619 ($214,810 GF). 
These savings were taken into account in the development 
of the Department's budget. 

Several other states' primary care case management 
models in the Medicaid environments have achieved 
substantial reductions in inappropriate service utilization 
patterns. This has occurred most notably in reductions of 
nonemergency use of emergency rooms. It is anticipated 
that "MEDALLION" will achieve similar results. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

Drug Utilization Review Board 

November 5, 1992 - 3 p.m. - Open Meeting 
600 East Broad Street, Suite 1300, Richmond, Virginia. 

A regular meeting of the DMAS DUR Board. Routine 
business will be conducted. 

Contact: Carol D. Pugh, Pharm. D., Drug Utilization 
Review Program Consultant, Division of Quality Care 
Assurance, Department of Medical Assistance Services, 600 
East Broad Street, Suite 1300, Richmond, VA 23219, 
telephone (804) 786-3820. 

BOARD OF MEDICINE 

Informal Conference Committee 

t November 12, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Fourth Floor, Richmond, Virginia 23230-1717. 

The committee will inquire into allegations that 
certain practitioners may have violated laws and 
regulations governing the practice of medicine and 
other healing arts in Virginia. The committee will 
meet in open and closed sessions pursuant to § 2.1-344 
of the Code of Virginia. Public comment will not be 
received. 

Note: There will be two informal conferences going on 
at the same time in two different conference rooms. 

Contact: Karen W. Perrine, Deputy Executive Director, 
160I Rolling Hill Dr., Richmond, VA 23229, telephone 
(804) 662-9908. 

Joint Advisory Committees on Acupuncture 

December 3, 1992 - 2 p.m. - Open Meeting 
6606 West Broad Street, Fourth Floor, Board Room 2, 
Richmond, Virginia. ~ 

The committees will meet to review the final draft of 
proposed Regulations for Licensure of Acupuncturists 
and make recommendations to the Board of Medicine. 
The presiding chairman may entertain public 
comments on specific items as they relate to the 
proposed regulations. This is not a public hearing. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Dr., Richmond, VA 23229-5005, telephone 
(804) 662-9923. 

Executive Committee 

t December ll, 1992 - 9 a.m. - Open Meeting 
Board Room I, 6606 West Broad Street, Richmond, 
Virginia. ill 

The Executive Committee will meet in open and 
closed sessions to review cases for closing, cases or 
files reqmrmg administrative action, review and 
approve proposed regulations for the practice of 
acupuncturists, and consider any other items which 
may come before the Committee. The Executive 
Committee may receive public comments on specific 
items at the pleasure of the Chairman. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hiils Dr., Richmond, VA 23229-5005, telephone 
(804) 662-9923. 

Credentials Committee 

t December 12, 1992 - 8 a.m. - Open Meeting 
Board Room I, 6606 West Broad Street, Richmond, 
Virginia. ~ 

The Credentials Committee will meet in open and 
closed sessions to conduct general business, interview 
and review medical credentials of applicants applying 
for licensure in Virginia, and discuss any other items 
which may come before the committee. The 
Credentials Committee will receive public comments of 
those persons appearing on behalf of candidates. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hiils Dr., Richmond, VA 23229-5005, telephone 
(804) 662-9923. 

Advisory Board on Physical Therapy 

NOTE: CHANGE IN MEETING DATE 
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November 20, 1992 - 9 a.m - Open Meeting 
Brookfield Centre, 8606 West Broad Street, Richmond, 
Virginia. 

A meeting to (i) review the regulations, (ii) elect 
officers, (iii) review the licensure examinations, and 
(iv) receive other reports relating to the practice of 
physical therapy. 
The Chairperson may entertain public comments at 
her pleasure. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Dr., Richmond, VA 23229-5005, telephone 
(804) 662-9923. 

Advisory Committee on Physician's Assistants 

November 6, 1992 - 10 a.m. - Open Meeting 
Brookfield Centre, 6606 West Broad Street, Richmond, 
Virginia. 

A meeting to review the regulations and adopt new 
regulations lor prescriptive authority to prescribe 
certain Schedule VI controlled substances and devices. 
The Chairman may entertain public comments at his 
pleasure. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Dr., Richmond, VA 23229-5005, telephone 
(804) 662-9923. 

DEPARTMENT OF MENTAL HEALTH, MENTAL 
RETARDATION AND SUBSTANCE ABUSE SERVICES 

(BOARD OF) 

State Human Rights Committee 

November 6, 1992 - 9 a.m. - Open Meeting 
Madison Building, 109 Governor Street, 13th Floor 
Conference Room I 09 Governor Street, Richmond, Virginia. 
~ 

A regular meeting of the committee to discuss 
business relating to human rights issues. Agenda items 
are listed for the meeting. 

Contact: Elsie D. Little, State Human Rights Director, 
Office of Human Rights, P.O. Box 1797, Richmond, VA 
23214, telephone (804) 786-3988. 

Virginia Council on Teen Pregnancy Prevention 

November 5, 1992 - 10 a.m. - Open Meeting 
Blair Building, Conference Room A and B, 8007 Discovery 
Drive, Richmond, Virginia. 

A regularly scheduled business meeting. 

Contact: Harriet Russell, Director, Office of Prevention, 
Department of Mental Health, Mental Retardation and 
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Substance Abuse Services, P.O. Box 1797, Richmond, VA 
23214, telephone (804) 786-1530 or (804) 371-8977 /TDD .,. . 

MIDDLE VIRGINIA BOARD OF DIRECTORS AND THE 
MIDDLE VIRGINIA COMMUNITY CORRECTIONS 

RESOURCES BOARD 

November 5, 1992- 7 p.m. - Open Meeting 
502 South Main Street No. 4, Culpeper, Virginia. 

From 7 p.m. until 7:30 p.m. the Board of Directors 
will hold a business meeting to discuss DOC contract, 
budget, and other related business. Then the CCRB 
will meet to review cases before it for eligibility to 
participate with the program. It will review the 
previous month's operation (budget and program 
related business). 

Contact: Lisa Ann Peacock, Program Director, 502 S. Main 
St., No. 4, Culpeper, VA 22701, telephone (703) 825-4562. 

DEPARTMENT OF MOTOR VEHICLES 

November 20, 1992 - Written comments may be sumbitted 
through 5 p.m. on this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of Motor 
Vehicles intends to adopt regulations entitled: VR 
485-60-9202. Salvage Act Regulations. The proposed 
regulation is to be used in the administration of the 
1992 Salvage Act. The regulation will (i) provide 
additional definitions; (ii) allow exemptions from 
certain provisions of the Act under certain 
circumstances; (iii) furnish additional processing 
guidelines for individual entities; and (iv) further 
define departmental examination requirements. 

Statutory Authority: § 46.2-203 of the Code of Virginia. 

Contact: L. Steve Stupasky, Project Manager, Department 
of Motor Vehicles, P.O. Box 27412, Richmond, VA 
23269-0001, telephone (804) 367-1939. 

BOARD OF NURSING 

t November 16, 1992 - 9 a.m. - Open Meeting 
t November 17, 1992 - 9 a.m. - Open Meeting 
t November 18, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, Conference Room l, 
6606 West Broad Street, Richmond, Virginia. ~ (Interpreter 
for deaf provided upon request) 

Regular meeting of the Virginia Board of Nursing to 
consider matters relating to nursing education 
programs, discipline of licensees, licensure by 
examination and endorsement and other matters under 
the jurisdiction of the Board. Public comment will be 

Monday, November 2, 1992 
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received during an open forum session beginning at 11 
a.m. on Monday, November 16, 1992. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 1601 
Rolling Hills Dr., Richmond, VA 23229, telephone (804) 
662-9909 or (804 662-7197 /TDD ,.. 

BOARDS OF NURSING AND MEDICINE 

t November 30, 1992 - I p.m. - Open Meeting 
Department of Health Professions, Conference Room I, 
6606 West Broad Street, Richmond, Virginia. I!J (Interpreter 
for deaf provided upon request. 

A formal hearing with licensee. Public comment will 
not be received. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 1601 
Rolling Hills Dr., Richmond, VA 23229, telephone (804) 
662-9909 or (804) 662-7197 /TDD ... 

BOARD OF NURSING HOME ADMINISTRATORS 

t November 4, 1992 - 10 a.m. - Open Meeting 
Brookfield Center Office Park, 6606 West Broad Street, 
Richmond, Virginia. ll9 

A regular meeting of the board. 

Contact: Meredyth P. Partridge, Executive Director, 1601 
Rolling Hills Dr., Richmond, VA 23229, telephone (804) 
662-9111. 

BOARD OF OPTOMETRY 

t November 9, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, Conference Room I, 
6606 West Broad Street, Richmond, Virginia 23230. 

A meeting to conduct general business and regulatory 
review. 

Contact: Carol Stamey, Administrative Assistant, 1601 
Rolling Hills Dr., Richmond, VA 23229, telephone (804) 
662-9910. 

VIRGINIA OUTDOORS FOUNDATION 

t November 16, 1992 - 10:30 a.m. - Open Meeting 
State Capitol, House Room I, Richmond, Virginia. I!J 

A general business meeting. 

Contact: Tyson B. Van Auken, Executive Director, 203 
Governor St., Suite 302, Richmond, VA 23219, telephone 
(804) 786-5539. 

DEPARTMENT OF STATE POLICE 

December 18, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of State 
Police intends to adopt regulations entitled: VR 
545-00-0L Public Participation Policy. This regulation 
sets forth the policy of the Department of State Police 
to seek public participation when proposing regulations 
or substantive changes to present regulations. 

Statutory Authority: §§ 9-6.14:7.1, 46.2-1165, 52-8.4, and 
54.1-4009 of the Code of Virginia. 

Contact: Captain J. P. Henries, Safety Officer, P.O. Box 
85607, Richmond, VA 23285-5607, telephone (804) 674-2017. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

December 4, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Cod o of Virginia that the Board for Professional 
Soil Scientists intends to amend regulations entitled: 
VR 627-02-01. Board for Professional Soil Scientists. 
The purpose of the proposed amendments is to adjust 
fees, insert waiver language, and clarify core course 
requirements. 

Statutory Authority: § 54.1-201 and Chapter 22 (§ 54.1-2200 
et seq.) of Title 54.1. 

Contact: Nelle P. Hotchkiss, Assistant Director, Virginia 
Department of Commerce, 3600 W. Broad St., Richmond, 
VA 23230, telephone 

t December 14, 1992 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room I, 5th Floor, Richmond, Virginia 23230. 
I!J 

A general meeting of the board. 

Contact: Nelle P. Hotchkiss, Assistant Director, Virginia 
Department of Commerce, 3600 W. Broad St., Richmond, 
VA 23230, telephone (804) 367-8595 or (804) 367-9753/TDD 
... (804) 367-8595. 

REAL ESTATE APPRAISER BOARD 

December 15, 1992 - 10 a.m. - Open Meeting 
t January 5, 1993 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. ~ 

A general business meeting. 
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Contact: Demetra Y. Kontos, Assistant Director, Real 
Estate Appraiser Board, Department of Commerce, 3600 
W. Broad St., Richmond, VA 23230, telephone (804) 
367-0500. 

INTERDEPARTMENTAL REGULATION OF 
RESIDENTIAL FACILITIES FOR CHILDREN 

Coordinating Committee 

November 20, 1992 - 8:30 a.m. - Open Meeting 
December 18, 1992 - 8:30 a.m. - Open Meeting 
Tyler Building, Suite 208, Office of Coordinator, 
Interdepartmental Regulation, 1603 Santa Rosa Road, 
Richmond, Virginia. ~ 

Regularly scheduled meetings to consider such 
administrative and policy issues as may be presented 
to the committee. A period for public comment is 
provided at each meeting. 

Contact: John J. Allen, Jr., Coordinator, Interdepartmental 
Regulation, Office of the Coordinator, 8007 Discovery Dr., 
Richmond, VA 23229-8699, telephone (804) 662-7124. 

DEPARTMENT OF TAXATION 

December I, 1992 - 10 a.m. - Public Hearing 
State Capitol, House Room 4, Capitol Square, Richmond, 
Virginia. 

December !8, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-3-442. Consolidated and Combined Returns. The 
purpose of the proposed regulation is to provide 
guidance to filers of consolidated and combined 
Virginia tax returns in computing the Virginia 
modification to the federal N.O.L. and other areas. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Alvin H. Carpenter, III, Tax Policy Analyst, Office 
of Tax Policy, Department of Taxation, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-0963. 

* * * * * * * * 
December l, 1992 - 10 a.m. - Public Hearing 
State Capitol, House Room 4, capitol Square, Richmond, 
Virginia. ~ 

December 18, 1992 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
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of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-3-446. Intragroup Transactions and VR 630-3-446. 
Corporation Income Tax: Foreign Sales Corporations. 
The purpose of this amendment is to clarify and 
provide guidance for the Virginia tax treatment of 
transactions between members of a corporate group. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Alvin H. Carpenter, l!I, Tax Policy Analyst, Office 
of Tax Policy, Department of Taxation, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-0963. 

COMMONWEALTH TRANSPORTATION BOARD 

t November 18, 1992 - 2 p.m. - Open Meeting 
Department of Transportation, Board Room, 1401 East 
Broad Street, Richmond, Virginia. •1il (Interpreter for the 
deaf provided upon request) 

Work session of the Commonwealth Transportation 
Board and the Department of Transportation staff. 

t November 19, 1992 - 10 a.m. - Open Meeting 
Department of Transportation, Board Room, 1401 East 
Broad Street, Richmond, Virginia 23219. Ill (Interpreter for 
the deaf provided upon request). 

A monthly meeting of the Commonwealth 
Transportation Board to vote on proposals presented 
regarding bids, permits, additions and deletions to the 
highway system, and any other matters requiring 
Board approval. Public comment will be received at 
the outset of the meeting on items on the meeting 
agenda for which the opportunity for public comment 
has not been afforded the public in another forum. 
Remarks will be limited to five minutes. Large groups 
are asked to select one individual to speak for the 
group. The Board reserves the right to amend these 
conditions. 
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Contact: John G. Milliken, Secretary of Transportation, 
1401 East Broad Street, Richmond, VA 23219, telephone 
(804) 786-6670. 

VIRGINIA VETERANS CARE CENTER 

Board of Trustees 

t November 10, 1992 - 1 p.m. - Open Meeting 
Disabled American Veterans, 2383 Roanoke Boulevard, 
Salem, Virginia. Ill 

Quarterly meeting of the Board of Trustees to review 
and adopt policies for Center operations. 

Contact: John T. Plichta, Executive Director, P.O. Box 
6334, Roanoke, VA 24017-0334, telephone (703) 857-6974. 

Monday, November 2, 1992 
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BOARD OF VETERINARY MEDICINE 

November 2, 1992 • 9:30 a.m. - Open Meeting 
Holiday Inn - Oceanfront, 39th and Oceanfront, The 
Croatan Room, Virginia Beach, Virginia. Ill (Interpreter for 
deaf provided upon request) 

A formal hearing and informal conference. 

Contact: Terri H. Behr, Administrative Assistant, 1601 
Rolling Hills Dr., Richmond, VA 23229·5005, telephone 
(804) 662-9915. 

GOVERNOR'S COMMISSION ON VIOLENT CRIME 

t November 10, 1992 - 9:30 a.m. - Open Meeting 
General Assembly Building, House Room D, 910 Capitol 
Street, Richmond, Virginia. Ill (Interpreter for the deaf 
provided upon request) 

Each subcommittee will present its interim reports 
and legislative packages to members for discussion. 

Contact: Kris Ragan, Special Assistant, 701 E. Franklin St., 
9th Floor, Richmond, VA 23219, telephone (804) 371-0530. 

VIRGINIA RACING COMMISSION 

NOTE: CHANGE IN MEETING DATE 
t November 12, 1992 • 9:30 a.m. - Open Meeting 
Suite 301, Main Street Station Office Building, 1500 East 
Main Street, Richmond, Virginia. ~ 

A regular commission meeting including discussion of 
the Virginia Breeders Fund Regulation and Satellite 
Wagering. Note that the meeting originally scheduled 
for November 18 has been cancelled. 

Contact: William H. Anderson, Policy Analyst. Virginia 
Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363. 

VIRGINIA RESOURCES AUTHORITY 

November 10, 1992 · 9 a.m. - Open Meeting 
The Mutual Building, 909 East Main Street, Suite 707, 
Conference Room A, Richmond, Virginia. 

The board will meet to approve minutes of the 
meeting of October 13, 1992, to review the authority's 
operations for the prior months, and to consider other 
matters and take other actions as it may deem 
appropriate. The planned agenda of the meeting will 
be available at the offices of the authority one week 
prior to the date of the meeting. Public comments will 
be received at the beginning of the meeting. 

Contact: Mr. Shockley D. Gardner, Jr., 909 E. Main St., 

Suite 707, Mutual Bldg., Richmond, VA 23219, telephone 
(804) 644-3100 or FAX (804) 644-3109. 

VIRGINIA COUNCIL ON VOCATIONAL EDUCATION 

November II, 1992 · 8:30 a.m. - Open Meeting 
November 12, 1992 • 8:30 a.m. - Open Meeting 
Sheraton Inn Fredericksburg, 1-95 and Rt. 3 (Exit 130B). 

Wednesday, Nov. 11 
8:30 a.m. Orientation meeting for on-site visits 
9:30 a.m. On-site visits to vocational education and 
occupationaHechnical education sites in the area 
2:30 p.m. General session 
3:30 p.m. Committee meetings 

Thursday, Nov. 12 
8:30 a.m. Business session 
Noon - Adjournment 

Contact: Jerry M. Hicks, Executive Director, Virginia 
Council on Vocational Education, 7420-A Whitepine Rd., 
Richmond, VA 23237, telephone (804) 275·6218. 

VIRGINIA VOLUNTARY FORMULARY BOARD 

December 3, 1992 - 10 a.m. - Public Hearing 
James Madison Building, 109 Governor Street, Main Floor 
Conference Room, Richmond, Virginia. 

The purpose of this hearing is to consider the 
proposed adoption and issuance of revisions to the 
Virginia Voluntary Formulary. The proposed revisions 
to the Formulary add and delete drugs and drug 
products to the Formulary that became effective on 
February 1, 1992, and the most rcent supplement to 
that Formulary. Copies of the proposed revisions to 
the Formulary are available for inspection at the 
Virginia Department of Health, Bureau of Pharmacy 
Services, James Madison Building, 109 Governor Street, 
Richmond, Virginia 23219. Written comments sent to 
the above address and received prior to 5 p.m. on 
December 3, 1992, will be made a part of the hearing 
record. 

Contact: James K. Thomson, Director, Bureau of 
Pharmacy Services, 109 Governor St., Room B 1-9, 
Richmond, VA 23219, telephone (804) 786-4326. 

January 14, 1993 - 10:30 a.m. - Open Meeting 
llOO Bank Street, Washington Building, 2nd Floor Board 
Room, Richmond, Virginia. 

A meeting to consider public hearing comments and 
review new product data for products pertaining the 
the Virginia Voluntary Formulary. 

Contact: James K. 
Pharmacy Services, 

Thomson, Director, Bureau 
109 Governor St., Room B 

of 
1-9, 
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Richmond, VA 23219, telephone (804) 786-4326. 

DEPARTMENT OF WASTE MANAGEMENT (VIRGINIA 
WASTE MANAGEMENT BOARD) 

November 5, 1992 • 7 p.m. - Public Hearing 
Human Resource Building, County Court House, Board 
Room, Lunenburg, Virginia. 

Pursuant to the requirements of Part VII of the 
Virginia Solid Waste Management Regulations (SWMR), 
permitting of solid waste management facilities, the 
Department of Waste Management will hold a public 
hearing on the proposed draft permit for a sanitary 
landfill to be located on State Route 659 
approximately one mile west of State Route 635. The 
permit was drafted by the Department of Waste 
Management for Lunenburg County, in accordance 
with Part VII of the SWMR. The purpose of the public 
hearing will be to solicit comments concerning the 
technical merits of the permit as they pertain to the 
landfill design, operation and closure. The public 
comment period will extend until November 16, 1992. 
Comments concerning the draft permit and copies of 
the draft permit may be obtained by writing to the 
contact person. 

Contact: Aziz Farahmand, Environmental Engineer 
Consultant, Department of Waste Management, 11th Floor, 
Monroe Bldg., 101 N. 14th St., Richmond, VA 23219, 
telephone (804) 371-0515. 

November 12, 1992 • 7 p.m. - Public Hearing 
Grissom Library, 366 Deshazo Drive, Newport News, 
Virginia. 

Pursuant to the requirements of Part VII, Virginia 
Solid Waste Management Regulations (SWMR), 
permitting of solid waste management facilities, the 
Department of Waste Management will hold a public 
hearing on the draft permit amendment for sanitary 
Landfill No. 2 located on Warwick Boulevard, 
approximately one mile north of Denbeigh Boulevard. 
The permit amendment was drafted by the 
Department of Waste Management for the City of 
Newport News, in accordance with Part VII of the 
SWMR. The purpose of the public hearing will be to 
solicit comments regarding the technical merits of the 
amended issues. The public comment period will 
extend until November 23, 1992. Comments concerning 
the draft permit must be in writing and directed to 
Aziz Farahmand, Department o! Waste Management, 
11th Floor Monroe Bldg., 101 N. 14th St., Richmond, 
VA 23219. Copies of the proposed draft permit may be 
obtained from the contact person listed below. 

Contact: Paul Farrell, Environmental Engineer Sr., 
Department of Waste Management, 11th Floor, Monroe 
Bldg., 101 N. 14th. St., Richmond, VA 23219, telephone 
(804) 371-0521. 
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t November 17, 1992 • 9 a.m. - Open Meeting 
Holiday Inn Express, 940 East Main Street, Abingdon, 
Virginia. Ill (Interpreter for the deaf provided upon 
request) 

The Virginia Waste Management Board will tour the 
Pittson Coal Mine, McClure, Virginia, at 10 a.m., and 
the Clinch River Power Plant, Carbo, Virginia, at 2 
p.m. This is a tour only. No decisions will be made 
and no business will be discussed. 

Contact: Loraine Williams, Executive Secretary, 101 N. 
14th St., Monroe Building, 11th Floor, Richmond, VA 23219, 
telephone (804) 225-2998 or (804) 371-8737/TDD#1211 y, 

t November 18, 1992 - 9 a.m. - Open Meeting 
Washington County Administration Building, 205 Academy 
Drive, . Abingdon, Virginia. Ill (Interpreter for the deaf 
provided upon request) 

A general business meeting. Staff will seek adoption of 
Amendment 12 of the Hazardous Waste Management 
Regulation (VR 672-10-1). Staff will seek adoption of 
Public Participation Guidelines Regulation (VR 
672-01-1). 

Contact: Loraine Williams, Executive Secretary, 101 N. 
14th St., Monroe Building, 11th Floor, Richmond, VA 23219, 
telephone (804) 225-2998 or (804) 371-8737/TDD#l211 Y, 
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November 19, 1992 - 7 p.m. - Public Hearing 
War Memorial Building, Lord Fairfax Room, 101 East Cork 
Street, Winchester, Virginia. 

Pursuant to the requirements of Part VII, Virginia 
Solid Waste Management Regulations (SWMR), 
Permitting of Solid Waste Management Facilities, the 
department will hold a public ·hearing on the draft 
permit amendment for an Industrial Landfill located 
on Abex Corporation property at approximately 3,000 
feet west of interstate 81 in Winchester. The permit 
amendment was drafted by the department for Abex 
Corporation, in accordance with Part VII of the 
SWMR. The purpose of the public hearing will be to 
solicit comments regarding the technical merits of the 
draft permit. The public comment period will extend 
until November 30, 1992. Copies of the proposed draft 
permit may be obtained from Aziz Farahmand, 
Department of Waste Management, 11th Floor, Monroe 
Building, 101 North 14th Street, Richmond, Virginia 
23219. Comments concerning the draft permit must be 
in writing and directed to Aziz Farahmand. 

Contact: Aziz Farahmand, Environmental Engineer 
Consultant, Department of Waste Management, 11th Floor, 
Monroe Bldg., 101 N. 14th St., Richmond, VA 23219, 
telephone (804) 371-0515. 

November 23, 1992 • 7 p.m. - Public Hearing 
Department of Public utility, Operation Conference Room, 
10401 Woodman Road, Glen Allen, Virginia. 

Monday, November 2, 1992 
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Pursuant to the requirements of Part VII, Virginia 
Solid Waste Management Regulations (SWMR), 
Permitting of Solid Waste Management Facilities, the 
department will hold a public hearing on the draft 
permit for expansion of Springfield Road Sanitary 
Landfill located on the north western portion of 
Henrico County. The permit was drafted by the 
department for Henrico County, in accordance with 
Part VII of the SWMR. The purpose of the public 
hearing will be to solicit comments regarding the 
technical merits of the permit. The public comment 
period will extend until 5 p.m., December 3, 1992. 
Copies of the proposed draft permit may be obtained 
from Aziz Farahmand, Department of Waste 
Management, lith Floor, Monroe Building, 101 North 
14th Street, Richmond, Virginia 23219. Comments 
concerning the draft permit must be in writing and 
directed to Aziz Farahrnand. 

Contact: Aziz Farahmand, Environmental Engineer 
Consultant, Department of Waste Management, lllh Floor, 
Monroe Bldg., 101 N. 14th St., Richmond, VA 23219, 
telephone (804) 371-05!5. 

November 24, 1992 - 7 p.m. - Public Hearing 
General District Court Room, County Court House, 
Spotsylvania, Virginia. 

Pursuant to the requirements of Part VII, Virginia 
Solid Waste Management Regulations (SWMR), 
Permitting of Solid Waste Management Facilities, the 
department will hold a public hearing on the draft 
permit for expansion of Sanitary Landfill located on 
State Route 602 east of Slate Route 208 approximately 
three miles southeast of Brokenburg. The permit was 
drafted by the department lor Spotsylvania County, in 
accordance with Part VI! of the SWMR. The purpose 
of the public hearing will be to solicit comments 
regarding technical merits of the draft permit. The 
public comment period will extend until December 4, 
1992. Copies of the proposed draft permit may be 
obtained !rom Brian McReynolds, Department of 
Waste Management, lith Floor, Monroe Building, 101 
North 14th Street, Richmond, Virginia 23219. 
Comments concerning the draft permit must be in 
writing and directed to Aziz Farahmand, Department 
of Waste Management, I !th Floor, Monroe Building, 
101 North 14th Street, Richmond, Virginia 23219. 

Contact: Brian McReynolds, Environmental Engineer 
Senior, Department of Waste Management, l !th Floor, 
Monroe Bldg., 101 N. 14th Sl., Richmond, VA 23219, 
telephone (804) 37!-0515 

December l, 1992 m 7 p.m. - Public Hearing 
City of Roanoke, Council Chambers, 215 Church Avenue, 
S.W., Roanoke, Virginia. 

Pursuant to the requirements of Part VII, Virginia 
Solid Waste Management Regulations (SWMR), 
Permitting of Solid Waste Management Facilities, the 

department will hold a public hearing on the draft 
permit for a solid waste transfer station located on 
Hollins Road, south of Orange Avenue and within the 
corporate limits of the City of Roanoke, Virginia. The 
permit was drafted by the department for Roanoke 
Valley Resources Authority, in accordance with Part 
VII of the SWMR. The purpose of the public hearing 
will be to solicit comments regarding technical merits 
of the draft permit. The public comment period will 
extend until December II, 1992. Copies of the 
proposed draft permit may be obtained from Paul 
Farrell, Department of Waste Management, llth Floor, 
Monroe Building, 101 North 14th Street, Richmond, 
Virginia 23219. Comments concerning the draft permit 
must be in writing and directed to Aziz Farabmand, 
Department of Waste Management, lllh Floor, Monroe 
Building, 101 North 14th Street, Richmond, Virginia 
23219. 

Contact: Paul Farrell, Environmental Engineer Senior, 
Department of Waste Management, llth Floor, Monroe 
Bldg., 101 N. 14th St., Richmond, VA 23219, telephone 
(804) 371-05!5 

t December 3, 1992 - 7 p.m. - Public Hearing 
Pulaski County Administration Building, Pulaski County, 
Virginia. 

Pursuant to the requirements of Part VII, Virginia 
Solid Waste Management Regulations (SWMR), 
Permitting of Solid Waste Management Facilities, the 
Department of Waste Management will hold a public 
hearing on the draft permit for a sanitary landfill to 
be located north of Route 627 in Pulaski County. The 
permit was drafted by the Department of Waste 
Management for New River Resource Authority, in 
accordance with Part VII of the SWMR. The purpose 
of the public hearing will be to solicit comments 
regarding the technical merits of the draft permit. The 
public comment period will extend until December 14, 
1992. Copies of the proposed draft permit may be 
obtained from Aziz Farahmand, Department of Waste 
Management. Comments concerning the draft permit 
must be in writing and directed to Aziz Farahmand, 
Department of Waste Management. 

Contact: Aziz Farahmand, Environmental Engineer 
Consultant, lith Floor, Monroe Building, 101 N. 14th St., 
Richmond, VA 23219, telephone (804) 371-0515. 

t December 9, 1992 - 7 p.m. - Public Hearing 
Giles County Administration Building, 120 North Main 
Street, Pearisburg, Virginia. 

Pursuant to the requirements of Part VII of the 
Virginia Solid Waste Management Regulations (SWMR), 
Permitting of Solid Waste Management Facilities, the 
Department of Waste Management will hold a public 
hearing on the proposed draft permit for an industrial 
landfill to be located on Slate Route 460 adjacent to 
the New River on Hoechst Celanese property in the 
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township of Narrows. The permit was drafted by the 
Department of Waste Management for Hoechst 
Celanese, in accordance with Part VII of the SWMR. 
The purpose of the public hearing will be to solicit 
comments concerning the technical merits of the 
permit as they pertain to the landfill design, operation 
and closure. The public comment period will extend 
until December 21, 1992. Comments concerning the 
draft permit must be in writing and addressed to 
Brian McReynolds. Copies of the draft permit may 
also be obtained by writing Brian McReynolds, 
Department of Waste Management. 

Contact: Brian McReynolds, Environmental Engineer 
Senior, Virginia Department of Waste Management, lith 
Floor, Monroe Building, 101 N. 14th St., Richmond, VA 
23219, telephone (804) 371-2520. 

******** 

December 21, 1992 - ll a.m. - Public Hearing 
Department of Waste Management, 101 North 14th Street, 
lith Floor, Monroe Building, Richmond, Virginia. 

December 21, 1992 - Written comments may be submitted 
until 5 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Waste 
Management Board intends to amend regulations 
entitled: VR 672-30-l. Regulations Governing the 
Transportation of Hazardous Materials (Amendment 
ll). The purpose of this proposed amendment is to 
incorporate by reference changes that were made by 
U.S. DOT Title 49, Code of Federal Regulations from 
July I, 1992, to June I, 1992. 

Statutory Authority: §§ 10.1-1402 and 10.1-1450 of the Code 
of Virginia. 

Written comments may be submitted until 5 p.m., 
December 21, 1992, to John E. Fly, Department of Waste 
Management, lith Floor, Monroe Building, 101 North 14th 
Street, Richmond, Virginia 23219. 

Contact: C. Ronald Smith, Hazardous Waste Enforcement 
Chief, Virginia Department of Waste Management, 11th 
Floor, Monroe Bldg., 101 N. 14th St., Richmond, VA 23219, 
telephone (804) 225-4761. 

******** 

December 21, 1992 - 10 a.m. - Open Meeting 
Virginia Department of Waste Management, 11th Floor, 
Monroe Building, 101 North 14th Stree~ Richmond, 
Virginia. ~ 

An informational meeting will be held for Amendment 
ll to the Virginia Regulations Governing the 
Transportation of Hazardous Materials. The proposed 
amendment will incorporate by reference changes that 
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were made by U.S. DOT to Title 49, Code of Federal 
Regulations from July I, 1991, to July I, 1992. 

Contact: C. Ronald Smith, Hazardous Waste Enforcement 
Chief, Virginia Department of Waste Management, lith 
Floor, Monroe Bldg., 101 N. 14th St., Richmond, VA 23219, 
telephone (804) 225-4761 or (804) 371-8737 /TDD ..,. 

STATE WATER CONTROL BOARD 

November 4, 1992 - 10 a.m. - Open Meeting 
Roanoke County Administration Center Community Room, 
3738 Brambleton Avenue, S.W., Roanoke, Virginia. 

November 6, 1992 - 9 a.m. - Open Meeting 
University of Virginia, Southwest Center, Classroom I, 
Highway 19 N., Abingdon, Virginia. 

A meeting to receive views and comments and answer 
questions of the public regarding VR 680-21-00 Water 
Quality Standards. 

Contact: Elleanore Daub, Office of Environmental 
Research and Standards, State Water Control Board, P.O. 
Box lll43, Richmond, VA 23230-1143, telephone (804) 
527-5091. 

t November 16, 1992 - 7 p.m. - Public Hearing 
King George High School, 9 West Dahlgren Road, King 
George, Virginia 22485. llil 
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The State Water Control Board will hold a public 
hearing to receive comments regarding the proposed 
issuance or denial of the proposed Virginia Water 
Protection Permit. This informal fact-finding 
proceeding is being held pursuant to § 9-6.14:ll of the 
Code of Virginia, Part III of the Virginia Water 
Protection Permit Regulation and the Board's 
Procedural Rule No. I. 

Contact: Lori Freeman Jackson, Hearings Reporter, Office 
of Policy Analysis, State Water Control Board, P.O. Box 
11143, 4900 Cox Road, Glen Allen, VA 23060, telephone 
(804) 527-5163. 

******** 

December 9, 1992 - 7 p.m. - Public Hearing 
University of Virginia Southwest Center, Highway 19 North, 
Abingdon, Virginia. 

December 10, 1992 - 11 a.m. - Public Hearing 
Roanoke County Administration Center, 3738 Bramblelon 
Avenue, S.W., Roanoke, Virginia. 

December 10, 1992 - 7 p.m. - Public Hearing 
Harrisonburg City Council Chambers, 345 South Main 
Street, Harrisonburg, Virginia. 

December 14, 1992 - 7 p.m. - Public Hearing 

Monday, November 2, 1992 
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Prince William County Complex, Board Room, McCourt 
Building, 4850 Davis Ford Road, Prince William, Virginia. 

December 16, 1992 - 2 p.m. - Public Hearing 
State Water Control Board, Innsbrook Corporate Center, 
Board Room, 4900 Cox Road, Glen Allen, Virginia. 

December 17, 1992 - 1 p.m. - Public Hearing 
Virginia Beach City Council Chambers, City Hall, 
Courthouse Drive, Virginia Beach, Virginia. 

December 30, 1992 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-01-01. Fees for Permits and Certificates. The 
purpose of the proposed regulation is to establish a 
fee assessment and collection system to recover a 
portion of costs associated with the processing of an 
application to issue, reissue, or modify any permit or 
certificate which the board has the authority to issue. 

Statutory Authority: § 62.1-44.15:6 of the Code of Virginia. 

Written comments may be submitted until 4 p.m. on 
Monday, December 30, 1992, to Ms. Doneva Dalton, State 
Water Control Board, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Pat Woodson, Policy Analyst, State Water Control 
Board, P .O. Box 11143, Richmond, VA 23230, telephone 
(804) 527-5166. 

THE COLLEGE OF WILLIAM AND MARY 

Board of Visitors 

t November 12, 1992 - 3 p.m. - Open Meeting 
t November 13, 1992 - 7:30 p.m. - Open Meeting 
Blow Memorial Hall, Richmond Road, Williamsburg, 
Virginia. ~ 

A regularly scheduled meeting of the Board of Visitors 
of the College of William and Mary to receive reports 
from several committes of the Board, and to act on 
those resolutions that are presented by the 
administrations of William and Mary and Richard 
Bland College. An informal release will be available 
four days prior to the Board meeting for those 
individuals and/or organizations who request it. 

t December 4, 1992 - 9 a.m. - Open Meeting 
Richard Bland College, 11301 Johnson Road, Petersburg, 
Virginia. 

A regularly scheduled meeting of the Board of Visitors 
of the College of William and Mary to act on those 
resolutions that are presented by the administrations 

of William and Mary and Richard Bland College. An 
informational release will be available four ( 4) days 
prior to the board meeting for those individuals 
and/or organizations who request it. 

Contact: William N. Walker, Director, Office of University 
Relations, James Blair Hall, Room l01C, College of 
William and Mary, Williamsburg, VA 23185, telephone 
(804) 221-1005. 

VIRGINIA DEPARTMENT OF 

FAMILY SERVICEs-
'lOuttl Begins With 'lOu. 

DEPARTMENT OF YOUTH AND FAMILY SERVICES 
(BOARD OF) 

t November 12, 1992 - 9 a.m. - Open Meeting 
Sheraton Inn, Route 29, Charlottesville, Virginia. ~ 
(Interpreter for the deaf provided upon request) 

t December 3, 1992 - 9 a.m. - Open Meeting 
Koger Center, Nelson Building, Suite 211, 1503 Santa Rosa 
Road, Richmond, Virginia. ~ (Interpreter for the deaf 
provided upon request) 

t December 10, 1992 - 9 a.m. - Open Meeting 
Koger Center, Culpeper Building, Suitee 135, 1606 Santa 
Rosa Road, Richmond, Virginia. ~ (Interpreter for the 
deaf provided upon request. 

A general business meeting to effect the 
Comprehensive Services Act for At-Risk Youth . and 
Families. Please confirm meeting details before 
planning to attend. 

Contact: Dian McConnell, Director, Council on Community 
Services for Youth & Families, 700 Centre, 4th Floor, 
Richmond, VA 23219, telephone (804) 371-0771. 

LEGISLATIVE 

JOINT SUBCOMMITTEE STUDYING ACQUIRED 
IMMUNODEFICIENCY SYNDROME - AIDS 

t November 6, 1992 - 10 a.m. - Open Meeting 

t November 6, 1992 - 1:38 p.m. - Public Hearing 
Eastern Virginia Medical School of the Medical College of 
Hampton Roads, Norfolk, Virginia. 

The subcommittee will meet for the purpose of a 
work session and hear comments and 
recommendations on AIDS. HJR 247. Persons wishing 
to speak should contact Barbara Hanback, Committee 
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Operations, 9th & Broad Streets, Richmond, VA 23219, 
telephone (804) 786-8681. 

Contact: Norma Szakal, Staff Attorney, Division of 
Legislative Services, 910 capitol Street, Richmond, VA 
23219, telephone (804) 786-3591. 

BLUE RIDGE ECONOMIC DEVELOPMENT 
COMMISSION 

November 10, 1992 - 10 a.m. - Open Meeting 
Dabney S. Lancaster Community College, Clifton Forge, 
Virginia. 

Work session. HJR 107. 

Contact: Edie T. Conley, Staff Attorney, Division of 
Legislative Services, General Assembly Bldg., 910 capitol 
St., Richmond, VA 23219, telephone (804) 786-3591. 

COMMISSION ON CAPITAL FINANCING 

t November 6, 1992 - 1 p.m. - Public Hearing 
Longwood College, Wynne Building, Farmville, Virginia. 

The commission will receive testimony relating to 
difficulties that small businesses encounter in obtaining 
capital financing in rural communties. 

t November 30, 1992 - 1 p.m. - Open Meeting 
General Assembly Building, House Room C, Richmond, 
Virginia. 

The comffilsswn will continue to discuss difficulties 
encountered by small businesses who wish to obtain 
capital financing. 

Contact: Jeffrey F. Sharp, Staff Attorney, Division of 
Legislative Services, 910 capitol Street, Richmond, VA 
23219, telephone (804) 786-3591. 

VIRGINIA CODE COMMISSION 

t November 18, 1992 - 9:30 a.m. - Open Meeting 
General Assembly Building, 6th Floor Conference Room, 
910 capitol Street, Richmond, Virginia. 

The Commission will continue with its revision of Title 
4. 

Contact: Joan W. Smith, Registrar of Regulations, General 
Assembly Bldg., 910 Capitol St., Richmond, VA 23219, 
telephone (804) 786-3591. 
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JOINT SUBCOMMITTEE STUDYING THE NEEDS OF 
FOREIGN-BORN RESIDENTS IN THE 

COMMONWEALTH 

November 24, 1992 - 10 a.m. - Open Meeting 
General Assembly Building, House Room C, 910 Capitol 
Street, Richmond, Virginia. 

The subcommittee will meet for a work session. HJR 
97 

Contact: Gayle Nowell, Research Associate, Division of 
Legislative Services, General Assembly Bldg., 910 Capitol 
St., Richmond, VA 23219, telephone (804) 786-3591. 

HOUSE FINANCE SUBCOMMITTEE NO. 2 

t November 9, 1992 - 1 p.m. - Open Meeting 

House Finance Subcommittee No. 2 (Parker) will meet 
to review the following issues: taxation of retirement 
income, possible modification of existing air pollution 
permit, double taxation of certain electric 
cooperatives, and carry-over bills. 

Contact: John Garka, Manager, Division of Legislative 
Services, 910 Capitol Street, Richmond, VA 23219, 
telephone (804) 786-3591. 

COMMISSION ON POPULATION GROWTH AND 
DEVELOPMENT 

t November 16, 1992 - 9:30 a.m. - Open Meeting 
Roslyn Conference Center, Richmond, Virginia. 1<\1 

A meeting to discuss requested changes in the draft 
"Act." 

Contact: Lynn Churchill, Administrative Assistant, General 
Assembly Building, Room 519B, 910 capitol Street, 
Richmond, VA 23219, telephone (804) 371-4949. 

AD HOC STUDY OF THE COMMERCIAL USE OF 
SOCIAL SECURITY NUMBERS FOR TRANSACTION 

IDENTIFICATION 
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t November 10, 1992 - 1:30 p.m. - Open Meeting 
State Capitol, House Room 2, Richmond, Virginia. 

The subcommittee will meet for the purpose of a 
business session. 

Contact: Oscar Brinson, Staff Attorney, or Mark Pratt, 
Research Associate, Division of Legislative Services, 910 
Capitol Street, Richmond, VA 23219, telephone (804) 
786-3591. 

Monday, November 2, 1992 
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STATE WATER COMMISSION 

t November 13, 1992 • 10 a.m. - Open Meeting 
State Capitol, House Room 2, Richmond, Virginia 

The subcommittee will meet for the purpose of a 
business session. 

Contact: Martin Farber, Research Associate, or Franklin 
Munyan, Staff Attorney, Division of Legislative Services, 
910 capitol Street, Richmond, VA 23219, telephone (804) 
786-3591. 

CHRONOLOGICAL LIST 

OPEN MEETINGS 

November 2 
Veterinary Medicine, Board of 

November 3 
Hopewell Industrial Safety Council 

November 4 
t Nursing Home Administrators, Board of 
Water Control Board, State 

November 5 
t Audiology and Speech-Language Pathology, Board of 
Emergency Planning Committee, Local · Chesterfield 
County 
tGame and Inland Fisheries, Board of 
Medical Assistance Services, Department of 

· Drug Utilization Review (DUR) Board 
Mental Health, Mental Retardation and Substance 
Abuse Services, Department of (State Board) 

- Council on Teen Pregnancy Prevention 
Middle Virginia Board of Directors and the Middle 
Virginia Community Corrections Resources Board 

November 6 
t Acquired Immunodefiency Syndrome-AIDS, Joint 
Subcommittee Studying the 
t Child Day-Care Council 
Medicine, Board of 

· Advisory Committee on Physician's Assistant 
Mental Health, Mental Retardation and Substance 
Abuse Services, Department of 

· State Human Rights Committee 
Water Control Board, State 

November 9 
t ASAP Policy Board · Valley 
t House Finance Subcommittee No. 2 
Information Management, Council on 
t Intergovernmental Relations, Advisory Commission 
on 
t Optometry, Board of 

November 10 
Agriculture and Consumer Services, Department of 

- Virginia Winegrowers Advisory Board 
Blue Ridge Economic Development Commission 
tCommercial Use of Social Security Numbers for 
Transaction Identification, Ad Hoc Study of the 
t Violent Crime, Governor's Commission on 
t Veterans Care Center, Virginia 

· Board of Trustees 
Virginia Resources Authority 

November ll 
t Local Government, Commission on 
Vocational Education, Virginia Council on 

November 12 
t Child Day-Care Council 
t College of William and Mary 

-Board of Visitors 
t Comprehensive Services Act for At-Risk Youth and 
Families, State Management Team of 
Library Board 
t Local Government, Commission on 
t Medicine, Board of 
t Virginia Racing Commission 
Vocational Education, Virginia Council on 

November 13, 1992 
t Water Commission, State 
t College of William and Mary 

-Board of Visitors 

November 16, 1992 
t Air Pollution Control, Department of 
t Nursing. Board of 
t Population Growth and Development, Commission on 
t Virginia Outdoors Foundation 

November 17, 1992 
t Housing Development Authority, Virginia 
t Nursing, Board of 
t Waste Management Board. Virginia 

November 18 
t Commonwealth Transportation Board 
t Community Colleges, State Board for 
Corrections, Board of 
t Labor and Industry, Department of 

- Migrant and Seasonal Farmworkers Board 
. Virginia Apprenticeship Council 

t Nursing, Board of 
t Waste Management Board, Virginia 

November 19 
t Commonwealth Transportation Board 
t Community Colleges, State Board for 
Corrections, Board of 

- Liaison Committee 

November 20 
Medicine, Board of 
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- Advisory Board of Physical Therapy 
Residential Facilities for Children, Interdepartmental 
Regulation of 

- Coordinating Committee 

November 21 
Dentistry, Board of 

November 23 
Cosmetology, Board for 
t Elections, State Board of 
Lottery Board, State 

November 24 
Education, Board of 
Foreign-born Residents in the Commonwealth, Joint 
Subcommittee Studying the Needs of 
Health Services Cost Review Council, Virginia 

November 30 
t Capital Financing, Commission on 
t Compensation Board 
t Nursing and Medicines, Board of 

December 1 
Aging, Department for the 

- Long-Term Care Ombudsman Program Advisory 
Council 

Hopewell Industrial Safety Council 

December 3 
Chesapeake Bay Local Assistance Board 
Emergency Planning Committee, Local - Chesterfield 
County 
Medicine, Board of 

- Joint Advisory Committees on Acupuncture 
t Youth and Family Services, Department of 

- State Management Team of the Comprehensive 
Services Act for At-Risk Youth and Families 

December 4 
t College of William and Mary in Virginia 

- Board of Visitors 

December 8 
t Local Emergency Planning Committee, Hanover 
County 

December 10 
t Youth and Family Services, Department of 

- State Management Team of the Comprehensive 
Services Act for At-Risk Youth and Families 

December 11 
t Medicine, Board of 

M Executive Committee 

December 12 
t Medicine, Board of 

- Credentials Committee 
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December 14 
t Professional Soil Scientists, Board for 

December 15 
Real Estate Appraiser Board 

December 16 
t Corrections, Board of 

December 18 
t Geology, Board for 
Residential Facilities for Children, Interdepartmental 
Regulation of 

- Coordinating Committee 

December 21 
Waste Management, Department of 

December 30 
t Compensation Board 

January 5, 1993 
t Real Estate Appraiser Board 

January 14 
Voluntary Formulary Board, Virginia 

PUBLIC HEARINGS 

November 5 
Waste Management, Department of 

November 6, 1992 
t Acquired Immunodefiency Syndrome - AIDS, Joint 
Subcommittee Studying the 

t capital Financing, Commission on 

November 10 
t Housing and Community Development, Department 
of 
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November 11 
t Local Government, Commission on 

November 12 
Waste Management, Department of (Virginia Waste 
Management Board) 

November 16 
t Water Control Board, State 

November 18 
Corrections, Department of (State Board) 

November 19 
Waste Management, Department of 

November 23 

Monday, November 2, 1992 
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Waste Management, Department of 

November 24 
Health Services Cost Review Council, Virginia 
Waste Management, Department of 

December 1 
Taxation, Department of 
Waste Management, Department of 

December 3 
Voluntary Formulary Board, Virginia 
t Waste Management, Department of 

December 4 
t Commerce, Department of 

December 9 
t Waste Management, Department of 
Water Control Board, State 

December 10 
t Commerce, Department of 
Water Control Board, State 

December 14 
Water Control Board, State 

December 16 
Water Control Board, State 

December 17 
Water Control Board, State 

December 21 
Waste Management, Department of 
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